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Appendix: An Analysis of the 
United States–Mexico–Canada Agreement (USMCA)

Chapter 2: National Treatment and Market Access for Goods

Chapter 2 of the uSMCa, which corresponds to 
Chapter 3 of NaFTa, reinforces many of the rules 

regarding market access for goods as agreed to in the 
General agreement on Tariffs and Trade (GaTT) and 
at the WTO.1 There are limited changes to this chapter, 
but new sections were added regarding transparency 
in licensing procedures for imports and exports.2 addi-
tionally, a new annex addresses the treatment of auto-
mobiles and parts from Mexico should the u.S. increase 
its most-favored-nation rate on these products.3

Article 2.3: National Treatment  —
The principle of national treatment, which is 

that goods from another country must be treated 
no less favorably than goods from the home country, 
is upheld in the uSMCa.4 This principle is found in 
article III of the GaTT, to which the united States is 
party.5 Exceptions to the national treatment principle 
are also included in Chapter 2 of the uSMCa. These 
exceptions will be described in detail in the analysis 
of annex 2-a of this chapter.

Article 2.7: Temporary Admission 
of Goods •

The uSMCa maintains many of the provisions 
on temporary admission of goods found in NaFTa. 
Section 8 of article 2.7 ensures that “each Party shall 
allow a vehicle, or shipping container or other sub-
stantial holder, that enters its territory from the terri-
tory of another Party to exit its territory on any route 
that is reasonably related to the economic and prompt 
departure of that vehicle, or shipping container or 
other substantial holder.”6

Article 2.8: Goods Re-Entered after 
Repair or Alteration •

This article ensures that goods imported after 
repair or alteration are not subject to tariffs or addi-
tional duties by any Party. Section 4 of article 2.8 adds 
new clarification to the terms repair and alteration by 
excluding processes that “[destroy] a good’s essential 
characteristics or create[] a new or commercially dif-
ferent good [or] transform[ an unfinished good into 
a finished good.”7 The freedom to choose the route 

that allows for the fastest and most efficient transpor-
tation should ease the facilitation of trade between 
the parties.

Article 2.1.1: Import and Export 
Restrictions •

This article reaffirms that various forms of export 
and import controls are not permitted, including 

“export or import price requirements, except as per-
mitted in enforcement of antidumping and coun-
tervailing duty orders or price undertakings,” “per-
formance requirements,” and “voluntary export 
restraints.” Section 5 of article 2.11 also prevents a 
Party from requiring “a person of another Party to 
establish or maintain a contractual or other relation-
ship with a distributor in its territory.”8

Article 2.12: Remanufactured Goods  —
The uSMCa clarifies in article 2.12 that the pro-

hibition of export and import controls applies to 
remanufactured goods. However, it does allow for a 
Party to impose labeling or technical requirements on 
remanufactured goods. This article does specify that 
prohibitions on used goods do not apply to remanu-
factured goods.9

Annex 2-A: Exceptions to Article 2.3 
and Article 2.11 •

This annex lists products that are exempted from 
the national treatment principle and the article on 
import and export restrictions. article 2.a.2 exempts 
for Canada “logs of all species,” some “unprocessed 
fish,” “the use of ships in the coasting trade of Cana-
da,” as well as some other items from article 2.3 and 
article 2.11 of the uSMCa. “Export measures pursu-
ant to article 48 of the Hydrocarbons Law” in Mex-
ico, as well as “tyres, used apparel, non-originating 
used vehicles, and used chassis equipped with vehicle 
motors” are not subject to article 2.3 or article 2.11 of 
the uSMCa. annex 2-a also allows the united States 
to maintain its “controls on the export of logs of all 
species…measures under existing provisions of the 
Merchant Marine act of 1920 and Passenger Vessel 
Services act,” as well as some other measures in u.S. 
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law.10 Such controls and exemptions allow for dis-
crimination against these goods, which could result 
in higher input costs for businesses.

Annex 2-C: Provisions Between 
Mexico and the United States on 
Automotive Goods •

The united States Department of Commerce is 
investigating if the importation of cars, trucks, and 
parts can be restricted under Section 232 of the Trade 
Expansion act of 1962, which allows a restriction if 
they threaten to impair national security.11 Currently, 
cars are subject to a 2.5 percent tariff rate, and trucks 
are subject to a 25 percent tariff rate.12 These rates are 
bound at the World Trade Organization (WTO) as the 
highest rates that the u.S. is allowed to impose under 
the most-favored nation (MFN) principle, except 
in the case of an exception to WTO rules.13 under 
NaFTa, cars and trucks that meet the rules of origin 
standards are permitted to be imported into the u.S. 
duty-free, and that treatment is set to continue in the 

uSMCa.14 More details on the rules of origin treat-
ment in the uSMCa will be evaluated in Chapter 4.

annex 2-C of this chapter contains provisions 
that only apply to automobile and parts traded with 
Mexico, should the u.S. pursue its efforts to increase 
its MFN rates on these goods. according to the agree-
ment, “in the event that the united States implements 
any measure that increases its MFN applied rate in 
effect on august 1, 2018 on passenger vehicles…and 
on auto parts” the rate applied to passenger vehicles 

“that do not qualify as originating under rules of ori-
gin in Chapter 4 of NaFTa 2018 shall not exceed 2.5 
[percent].”15 However, the annex does allow the u.S. to 
impose an import quota on passenger vehicles from 
Mexico of 1.6 million per year.16 auto parts from Mex-
ico receive similar assurances regarding the current 
MFN rates, but could be subject to a quota of $108 bil-
lion per year.17 under these circumstances, anything 
imported above these quotas would be subject to the 

“MFN applied rate in effect at the time of importation 
of the good.”18
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Chapter 3: Agriculture and Related Annexes

agricultural trade between the united States and 
Canada and Mexico is extremely important for 

both american agricultural producers and consum-
ers. In 2017, Canada was the top agricultural export 
market for the united States, while Mexico was the 
third-largest agricultural export market.19 In terms 
of imports, Mexico and Canada are the top two larg-
est suppliers of agricultural products into the u.S.20

It is therefore not surprising that agriculture is a 
significant focus of the uSMCa. In the agreement, the 
agricultural chapter21 (Chapter 3) is packaged togeth-
er with a Mexico–u.S. Bilateral annex,22 a Canada–
u.S. Bilateral annex,23 an alcohol annex,24 and a pro-
prietary foods formula annex.25

This alone does not capture the uSMCa provisions 
that have a direct impact on agriculture. For example, 
provisions in the intellectual property (IP) chapter26 
(Chapter 20) address geographical indications, which 
are especially prevalent in agriculture. There is also 
the Sanitary and Phytosanitary measures chapter27 
(Chapter 9).

Chapter 3, Section B: Agricultural 
Biotechnology •

NaFTa does not include provisions dealing with 
agricultural biotechnology. The uSMCa would spe-
cifically address critical biotechnology innovations 
in agriculture and help ensure that there are clear 
and timely approval processes for such technolo-
gies among the member countries.28 unlike TPP,29 
the uSMCa does not limit its coverage to recom-
binant DNa technology; it also covers gene editing 
and appears to provide coverage for many future 
innovations.30

The uSMCa also addresses what are referred to as 
low-level presence (LLP) occurrences. These occur-
rences refer to situations where imports include a low 
level of an unapproved crop produced with biotech-
nology.31 These situations can lead to significant prob-
lems (e.g., delays, costs) as has occurred when trading 
with Europe.32 The uSMCa would attempt to create 
some practical steps to address these situations when 
they arise and expedite their resolution.

Annex 3-A, Article 3.A.3: Dairy Pricing 
and Exports •

Canada has a supply-management system for 
dairy that utilizes tariff rate quotas (TrQs) to limit 

the amount of foreign dairy products entering the 
country. These TrQs allow the export of some dairy 
products into Canada without triggering tariffs, but 
once the quotas are exceeded, very high tariffs are 
triggered.33

under the uSMCa, Canada has agreed to allow 
more u.S. dairy products to enter into Canada before 
triggering the high tariffs, including products such 
as fluid milk and cheese.34 american dairy producers 
will have access to up to 3.59 percent of the Canadian 
dairy market,35 which is even better than the 3.25 per-
cent included in the Trans-Pacific Partnership.36

u.S. dairy producers have been particularly con-
cerned about a Canadian milk-pricing scheme estab-
lished37 in 2017 that sets artificially low prices for 
Canadian “Class 7 milk” and therefore undercuts u.S. 
exports.38 Class 7 milk covers skim milk solids that 
are used to produce such things as nonfat dry milk 
and infant formula.39 under the uSMCa, Canada has 
agreed to eliminate this Class 7 pricing scheme40 six 
months after the agreement goes into effect.41

The practical effect of these changes is unclear. 
Former u.S. Secretary of agriculture Tom Vilsack, 
who is the current CEO of the u.S. Dairy Export 
Council, has recently expressed a need “to have a 
wait and see attitude,”42 including when it comes to 
the impact of eliminating Class 7 milk.43

Annex 3-A, Article 3.A.4: Grain •
Currently, even if u.S. wheat is of the same qual-

ity as Canadian wheat, it still is considered to be 
feed grain in Canada, thereby receiving lower pric-
es than comparable Canadian wheat.44 The uSMCa 
addresses this problem. Both the u.S. and Canada 
have agreed that they will treat each other’s wheat 
in a manner “no less favorable than that it accords to 
like wheat of national origin.”45

Mexico-United States 
Side Letter on Cheeses  —

a side letter between the u.S. and Mexico expressly 
lists 33 cheeses that u.S. producers can sell in Mex-
ico without restriction based on the names of those 
cheeses.46 It is not clear what happens to the sale of 
cheeses that did not make this list, although their 
exclusion may not bode well for u.S. producers sell-
ing them in Mexico.47
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Chapter 4: Rules of Origin

Chapter 4 dictates the amount of North american 
content required for duty-free treatment under 

the uSMCa and contains some of the most substan-
tial changes to NaFTa.48 rules of origin in general 
are regulatory barriers dictating certain production 
processes or supply chains for businesses, requiring 
them to spend time and money tracking compliance 
with the rules set forth.

Article 4-B.3: Regional Value Content for 
Passenger Vehicles, Light Trucks, and 
Parts Thereof •

under NaFTa, the regional content requirement 
for passenger vehicles and light trucks was 62.5 per-
cent.49 article 4-B.3 details a phase-in period for the 
content requirement to increase annually, reach-
ing 75 percent for most passenger vehicles and light 
trucks by 2023.50 a similar phase-in period is dictated 
for parts of passenger vehicles and light trucks, reach-
ing between 65 percent and 75 percent by 2023.51

Article 4-B.4: Regional Value Content for 
Heavy Trucks and Parts Thereof •

The content requirement for heavy trucks is cur-
rently 60 percent under NaFTa, but article 4-B.4 
has that rate increasing to 70 percent by 2027.52 The 
requirement for heavy truck parts is set to increase to 
between 60 percent and 70 percent by 2027.53

Article 4-B.6: Steel and Aluminum •
article 4-B.6 adds another new burden for automo-

tive producers by requiring that 70 percent of steel 
and aluminum used in the process be sourced from 
North america. There is no phase-in for this require-
ment and a similar section was not part of NaFTa.54

Article 4-B.7: Labor Value Content •
For the first time, automotive trade in North 

america is set to be subject to minimum-wage 
requirements. By 2023, a minimum of 40 percent 
of the production process is required to occur at 
$16 per hour. The use of material costs, research 
and development expenditures, and assembly costs 
are limited when calculating if a business meets 
this requirement. Businesses are also prohibited 
from including benefits and indirect employment 
such as management and engineering in their wage 
calculations.55

Minimum-wage laws have caused major trouble 
around the country, and in 2016, Congress was con-
sidering increasing the federal minimum wage from 
$7.25 to $15 per hour. In 2016, Heritage Foundation 
experts found that increasing the federal minimum 
wage would have had negative impacts on employ-
ment and “[made] it difficult for less skilled work-
ers to find jobs.”56 Just as federal, state, and local 
governments should not be increasing minimum 
wages, these anticompetitive policies should not be 
in trade agreements.

Section 232: Side Letters •
On May 23, 2018, President Trump instructed 

the Department of Commerce to conduct an analy-
sis of the effects of automobile and automobile parts 
imports under Section 232 of the Trade Expansion 
act of 1962.57 Section 232 allows the President to 
impose tariffs following an investigation that deter-
mines that the imports in question are injuring or 
threatening to injure u.S. national security.58 The 
automobile investigation, which follows two similar 
probes into steel and aluminum imports that resulted 
in additional tariffs being imposed during 2018, is still 
ongoing. u.S. automotive trade is valued at more than 
$500 billion per year, with much of that trade occur-
ring within North america.59 Tariffs would increase 
the cost of doing businesses in the region.

The side letters to the uSMCa regarding this topic 
dictate terms for Mexico and Canada, should the 
report by the Department of Commerce conclude that 
imports of automobiles and parts threaten to impair 
national security. Canada agreed to an import quota 
of 2.6 million passenger vehicles per year, no limit on 
truck imports, and an import quota of $32.4 billion 
in value of automobile parts.60 Mexico also agreed to 
an import quota of 2.6 million passenger vehicles, no 
limit on truck imports, and a much higher quota of 
$108 billion in value of automobile parts.61

The u.S. limited the ability of each country to dispute 
any potential tariffs on these items through NaFTa 
and the uSMCa except “with respect to whether the 
united States has excluded the number of passenger 
vehicles and light trucks, and the value of auto parts 
as set out.”62 Canada and Mexico clarified their rights 
to retaliate if the u.S. violates the side letter agree-
ments, as well as clarified that either country “retains 
its WTO rights to challenge a Section 232 measure.”63
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In theory, these policies are meant to contain sup-
ply chains to the parties of the agreement; however, 
they also limit the efficiency that could be achieved by 
simply seeking out the best processes for production 
of a particular good.

The purpose of a free trade agreement (FTa) is to 
facilitate trade, making it easier for americans to buy 
and sell with the world. The rules of origin found in 
Chapter 4, especially in the area of automotive pro-
duction, are the definition of managed trade, not facil-
itated trade. They add new requirements for produc-
ers that will likely lead to higher prices for consumers.
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Chapter 5: Origin Procedures

This chapter details the logistics for verifying pref-
erential tariff treatment under the uSMCa.64 a 

similar chapter did not exist in NaFTa, however 
these procedures are meant to replace the tracing 
process under NaFTa.65 Tracing required compa-
nies to maintain dozens of different certifications 
and oftentimes thousands of documents for each 
individual part, as well as retrieve proprietary pricing 
information from its suppliers. The aim of this chap-
ter is to simplify the origin-certification process and 
reduce some of the bureaucracy found in the NaFTa 
process. While the new process seems to streamline 
certification, the elimination of rules of origin alto-
gether would be a better way to minimize the impact 
on businesses of certifying the origin of their prod-
ucts to qualify for duty-free treatment.

Article 5.2: Claims for Preferential 
Tariff Treatment  —

This article allows an exporter, producer, or 
importer to submit a request for origin certification 
and also allows a Party to establish a process for cer-
tification. Section 3 of article 5.2 also dictates that 
certification “need not follow a prescribed format” 
and “may be provided on an invoice or any other docu-
ment.” There are minimum elements for the certifi-
cation, which will be explained in annex 5-a. addi-
tionally, certification of origin may be “completed 
and submitted electronically and … [signed] with an 
electronic or digital signature.”66

Article 5.3: Basis of a Certification 
of Origin •

article 5.3 allows for the certifier of the good to be 
a producer, exporter, or importer and specifies that 
a Party cannot require one of those three entities to 
complete the certification. This gives companies the 
flexibility to determine which entity is best equipped 
to complete the certification. This article also allows 
companies to complete certification on “a single ship-
ment of a good … or multiple shipments of identical 
goods within any period specified in the certification 
of origin, but not exceeding 12 months.”67

Article 5.5: Exceptions to Certification 
of Origin •

a certification of origin is not required for imports 
under $1,000 (uSD), and parties are permitted to 
increase that margin if they so choose.68 The exis-
tence of rules of origin requirements restricts trade, 
but the ability for some imports to be exempt from 
these rules is positive.

Article 5.7: Errors or Discrepancies •
This article prevents parties from denying a cer-

tification “due to minor errors or discrepancies in it 
that do not create doubts concerning the correctness 
of the import documentation.” In the case that a cer-
tification is found to be inadequate, this article allows 
the importer a minimum of five days to correct the 
documentation.69

Article 5.8: Record Keeping 
Requirements  —

Importers, producers, and exporters are required 
to keep record of origin certifications for at least five 
years, but may store them “in any medium, including 
electronic, provided that the records or documenta-
tion can be promptly retrieved and printed.”70

Article 5.10: Determinations of Origin —
an origin certification can be denied if “the good 

does not qualify for preferential treatment,” sufficient 
information is not provided, the entity completing the 
certification “fails to respond to a written request or 
questionnaire for information,” a verification visit 
is denied, “the importer, exporter, or producer fails 
to comply with the requirements of this Chapter,” or 
records are not properly maintained and provided.71

Article 5.15: Review and Appeal •
This article requires parties to treat all importers, 

exporters, and producers equally during the review 
and appeal processes for origin certification.72

Article 5.16: Uniform Regulations  —
article 5.16 requires uniform regulations to be 

adopted by all parties “regarding the interpreta-
tion, application, and administration” of Chapters 4 
through 7 of the uSMCa.73
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Article 5.18: Committee on Rules of 
Origin and Origin Procedures •

a Committee on rules of Origin and Origin Pro-
cedures is created under this article, but only govern-
ment officials sit on the committee. The committee 
is tasked with ensuring that origin requirements are 
met by all parties,74 however, it should also address 
questions on the effectiveness of these rules. There 
should also be representation of importers, export-
ers, and producers on the committee so as to allow 
them to communicate the impact that these rules 
have on their businesses and ability to trade under 
the uSMCa.

Article 5.19: Sub-Committee on Origin 
Verification •

The subcommittee created under this article also 
only includes government officials with the purpose 
of sharing “technical advice related to … conducting 
verifications of origin.”75 The committee should also 
include importers, exporters, and producers so as to 
make origin verification processes more efficient and 
manageable for these businesses.

Annex 5-A: Minimum Data Elements  —
There are nine minimum data elements required 

in origin certification under the uSMCa: (1) indicate 
whether certification is done by the importer, export-
er, or producer; (2) provide pertinent contact infor-
mation for the certifier; (3) provide pertinent contact 
information for the exporter; (4) provide pertinent 
contact information for the producer; (5) provide 
pertinent contact information for the importer; (6) 
include a description of the good and the 6-digit har-
monized tariff schedule number of the good, and indi-
cate if certification is for a single shipment; (7) give an 
explanation of why the good is originating; (8) indi-
cate the period of certification; and (9) sign and date 
the certification using language specified in annex 
5-a of the uSMCa.76
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Chapter 6: Textile and Apparel Goods

This chapter addresses textile and apparel goods in 
conjunction with Chapters 4 and 5, which address 

rules of origin and origin procedures, respectively. 
This chapter was previously annex 300-B of Chapter 
3, National Treatment and Market access for Goods 
in NaFTa. It addresses handmade, traditional folk-
loric, and indigenous handicraft goods, rules of origin, 
cooperation, and verification, and sets up a commit-
tee on textile and apparel trade matters. It also has 
a two-part annex that sets up measurements and a 
change in tariff classification.

This chapter has made widespread changes to 
rules of origin for textile and apparel goods. under 
NaFTa, there were no provisions that “took into 
account the inclusion of non-North american fabrics 
that could be imported and added to finished prod-
ucts without incurring non-preferential duties.”77 The 
agreement adopts the yarn-forward rules of origin, 
meaning fibers may be produced anywhere “but each 
component, starting with the yarn used to make the 
garments must be formed within the free trade area.”78 
The provisions limit the inclusion of finished fabric in 
the form of “sewing thread, pocketing fabric, narrow 
elastic bands and coated fabric” that originates from 
regions outside North america.79 In order to qualify 
for the import-duty-free treatment, apparel items 
such as a pocket-bag fabric must use inputs made in 
the uSMCa area.80

rules of origin often distort the market and 
manipulate rather than facilitate trade. In the case 
of the uSMCa, textile and apparel goods will be sub-
ject to more restrictive tariff-preference levels (TPL) 
for any fabrics considered non-originating. If a prod-
uct is completely originated in the uSMCa region and 
has no material or manipulation from outside the free 
trade area, those rules will not apply.81

The agreement will cut the TPL level of product 
categories that have a low TPL utilization rate and 
expand the TPL level for some product categories that 
have a high TPL utilization rate.82 For example, the 
TPL utilization rate for cotton/MMF exported from 
Canada was 4.46 percent in 2017 and will change from 
88,326,463 SME under NaFTa to 40,000,000 SME 
under uSMCa.83 Since the utilization rate is so low, 
the impact will be minimal. Cotton/ MMF apparel 
currently exported by the united States has a 100 
percent utilization rate for 9,000,000 SME under 
NaFTa and this will be increased to 20,000,000 SME 

per year under uSMCa, which is a large increase and 
could have a great impact.84

although there have been improvements with de 
minimis and TPL, the stricter requirements on rules 
of origin are not positive for this agreement. rules 
of origin distort the market and will likely lead to 
increasing costs and therefore prices—or decreasing 
quality of textile and apparel, goods, or both.

Article 6.1: Rules of Origin 
and Related Matters •

If apparel or fabric originates in the united States 
and contains non-uSMCa materials, it must meet 
the rules of origin for its specific HS designation 
and limit non-originating fibers to “not more than 
10 percent of the total weight of that component, of 
which the total weight of elastomeric content may 
not exceed 7 percent.”85 These de minimis levels are 
more generous than what was provided in NaFTa. 
This is also the case for sewing thread and yarn. If 
a textile includes rayon filament or rayon fiber that 
is not lyocell or acetate, that textile or apparel good 
will still be considered originating. The increased de 
minimis levels and extension to rayon filament and 
rayon fiber are steps toward liberalization that will 
reduce the regulatory barriers for businesses.

Article 6.2: Handmade, 
Traditional Folkloric, or Indigenous 
Handicraft Goods •

Provisions are set out that give duty-free treat-
ment to any handmade, traditional folkloric, or indig-
enous handicraft goods produced in the united States, 
Mexico, or Canada. Indigenous populations will be 
granted authority to certify indigenous handicrafts 
as they pertain to the agreement.86 The article also 
states that parties may disregard the agreement in 
order to honor previous agreements with indigenous 
populations in each country.

Article 6.4: Review and Revision of Rules 
of Origin  —

There is room for renegotiation for determining 
rules of origin for textile and apparel goods without 
relitigating the entire uSMCa. article 6.4 states that 
a party is permitted to request a meeting to deter-
mine “whether particular goods should be subject 
to different rules of origin to address issues of avail-
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ability of supply of fibers, yarns or fabrics in the free 
trade area.”87

The united States is not allowed to apply duties 
to textiles or apparel that are “assembled in Mexico 
from fabrics wholly formed and cut in the united 
States and exported from and reimported into the 
united States … if, after such assembly, those goods 
have been subject to bleaching, garment dyeing, 
stonewashing, acid-washing or perma-pressing.”88 
There is also a quota specific to each textile product 
that will be placed on preferential tariff treatment 
for any apparel goods that meet all origin specifica-
tions but are “both cut (or knit to shape) and sewn or 
otherwise assembled in the territory of a party from 
fabric or yarn produced or obtained outside the free 
trade area.”89

Article 6.6: Verification •
The goal of the new provisions is to increase the 

use of Made-in-uSa fibers, yarns, and fabrics by 
increasing the cost of non-uSMCa materials. The 
agreement increases TPL levels for u.S. cotton and 
man-made fiber apparel exports to Canada, which has 
a utilization rate of 100 percent, but these products 
are not required to use u.S.-made yarn and fabrics. 
This could lead to interesting results for the utili-
zation rate and evaluation of success of increasing 
Made-in-uSa fibers, yarns, and fabrics.90

In order to carry this out, the chapter required 
enforcement regulations and verification protocols, 
mostly covered in Chapter 5—Origin Procedures—but 
it is also addressed in article 6.6. This is intended to 
make it more difficult to procure preferential duties 
if the rules of origin requirements are not met. The 
main power in verification will come through the cus-
toms administration of the Party. Some verification 
will allow “importing parties to conduct visits and 
collect records to facilities believed to be involved 
in skirting origin regulations.”91 However, the party 
importing does not have to divulge which export-
ers or producers it may visit under the new uSMCa 
rules, and for non-textile products, the rules for visits 
are ambiguous, which likely means that they will be 
determined by the exporting country.92

Article 6.8: Committee on Textile and 
Apparel Trade Matters  —

This article created a committee on textile and 
apparel trade matters, which will be used to update the 
textile chapter. If the agreement is ratified, the com-
mittee would be required to meet at least once a year 
and be made up of representatives from each country. 
The committee is required to review the impact of free 
trade on the sale of worn apparel in the united States, 
Mexico, and Canada and rule on textile-specific verifi-
cation and customs cooperation provisions.93
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Chapter 7: Customs Administration and Trade Facilitation

Chapter 7 of the uSMCa addresses the process 
for trade facilitation and customs administra-

tion. This was previously covered in Chapter 5 of 
NaFTa, Customs Procedures. The chapter addresses 
increased modernization through the use of infor-
mation technology, a single window system for cus-
toms documentation and data, and cooperation and 
enforcement to ensure confidentiality and the accu-
racy of claims for preferential tariff treatment.

Chapter 7, Section A: Customs 
Administration and Trade Facilitation •

This section focuses on streamlining the trade 
process so that it is more efficient and transparent. 
There is an emphasis on the use of online publica-
tion and information technology, which is evidence 
of the success of modernization. The promotion of 
information sharing with regard to resources, such 
as documentation and data, for importation, expor-
tation and transit, as well as laws, regulations, proce-
dures, duties, taxes and other fees will help to mini-
mize costs in trading, allowing for greater efficiency 
and transparency.

Article 7.3: Communication 
with Traders •

This article addresses openness to input for proce-
dural changes so that traders can be actively involved 
in communicating support, or opposition to impend-
ing regulation changes governing trade and customs, 
or bringing attention to emerging problems.94 To 
what extent this will be readily used and enforce-
able is unknown but it is a nice democratic aspect of 
the agreement.

Article 7.7: Release of Goods •
This article states that each country “must adopt 

or maintain simplified customs procedures for the 
efficient release of goods in order to facilitate trade.”95 
This includes immediate release of goods upon 
receipt of customs declaration and fulfillment, elec-
tronic submission and processing of documentation 
and data, the release of goods at point of arrival with-
out temporary transfer to warehouses or other facili-
ties, and prior to payment of customs duties, taxes, 
fees, and charges imposed on or in connection with 
the importation of the goods provided that they are 
eligible and any security has been provided.96 This is 

aimed at reducing the amount of time that imports 
sit at ports or in warehouses, allowing for a smoother 
and faster trading process and the opportunity to use 
electronic submission and processing that will expe-
dite the customs process upon arrival.

Article 7.8: Express Shipments  —
article 7.8 puts an expedited customs procedure 

in place for express shipments. This will allow for 
the submission and processing of information prior 
to arrival of the goods, a single submission to cover 
all goods contained in the shipment, and immediate 
release after arrival as long as data and documenta-
tion are submitted. The use of electronic systems 
streamlines the process, making it more efficient for 
ports and businesses.

No customs duties or taxes will be assessed at the 
time or point of importation and formal entry proce-
dures will not be required. Instead, fixed costs will be 
imposed for express shipments of particular values. 
This is the de minimis threshold that will set the max-
imum value of goods that can be imported duty free.

The thresholds were raised from C$20 to C$150 for 
Canada and from uS$50 to uS$117 for Mexico.97 How-
ever, those goods imported to Canada valued between 
C$40.01 and C$150 will be subject to a sales tax, and 
goods imported to Mexico valued from uS$50.01 to 
uS$117 will be subject to jurisdictional taxes.98 This 
threshold for Canada only applies to shipments facili-
tated by express carriers. any shipments carried by 
Canada’s federal postal service will be subject to the 
NaFTa de minimis threshold of C$20. This means 
that any good imported to Canada valued over C$20 
will be subject to duties and taxes.99

The de minimis threshold for the united States is 
uS$800. However, footnote 3 states, “[n]otwithstand-
ing the amounts set out under this subparagraph, a 
Party may impose a reciprocal amount that is lower 
for shipments from another Party if the amount pro-
vided for under that other Party’s law is lower than 
that of the Party.”100 This means that the united 
States can lower their $800 statutory de minimis 
threshold to the Mexican and Canadian thresholds 
of uS$117.101 If the united States chooses to do this, 
uS customers and foreign sellers will have to fill 
out lengthy customs forms and possibly pay tariffs 
and sales taxes for individual purchases that exceed 
$117.102 additionally, express shipping firms and uSPS 
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will be burdened by increased handling costs and lon-
ger delivery times.103

The change in the maximum de minimis values 
decreases burdensome rules that can reduce the ease 
and speed of trade. using only the new de minimis 
threshold for express shipments to Canada may fur-
ther increase the speed at which goods are exported 
to Canada. However, it should have been the aim of 
Canada to increase trade facilitation and have the 
new de minimis threshold apply to all shipments. 
Furthermore, the united States should be discour-
aged from using the reciprocity exception in footnote 
3. The increased de minimis thresholds increase 
cross-border trade, which gives consumers access 
to a wider variety of goods at different prices. If the 
united States uses the lower de minimis threshold of 
$117 instead of $800, cross-border trade will decrease 
as business costs will increase and consumers will 
have to pay more and experience longer wait times 
for deliveries.104

Article 7.12: Risk Management and 
Article 7.13: Post-Clearance Audit •

articles 7.12 and 7.13 aim to further improve the 
expedition of the release of goods. Each article aims 
to ensure risk analysis and compliance with customs 
and related laws are kept in check and arbitrary or 
discriminatory assessments are avoided.105 These 
provisions support the goal of increased efficiency 
and transparency, but it is not clear how easy it will 
be to enforce a reduction of unjustifiable assessments 
in regard to risk or post-clearance auditing. Therefore, 
the effects of this will be difficult to assess.

Article 7.20: Customs Brokers •
Customs brokers are not required to file customs 

declarations or other import or transit documentation 
on behalf of an importer or any other person deemed 
appropriate. The ability to self-file, particularly elec-
tronically, increases the freedom of importers.

a Party may establish requirements for qualifica-
tions, licensing, or registration for customs brokers or 
to provide customs broker services, but they must be 
transparent and administered uniformly in the coun-
try. If a customs broker must be licensed, then a Party 
cannot impose limits on the number of ports or loca-
tions that the broker can operate in.106 If a Party were 
to establish customs broker requirements, this would 
reduce the freedom that would exist by allowing self-
filing. However, the freedom to operate in multiple 

ports would alleviate some of the effects of the restric-
tions, assuming that the requirements are not so bur-
densome that only a few customs brokers exist.

Article 7.22: Protection of Trade 
Information •

article 7.24 requires that each Party’s customs 
administration take actions to protect the use, dis-
closure, retention, correction, and disposal of infor-
mation collected from traders.107 It is unclear what 
the confidential information may entail. Paragraph 2 
states this article’s necessity is to protect “confiden-
tial information from use or disclosure that could 
prejudice the competitive position of the trader to 
whom the confidential information relates.”108 Enforc-
ing protection of information will reduce opportuni-
ties for litigation, particularly when switching to an 
information technology system. However, Parties 
should be careful about attacks that could result in 
data breaches to purposefully leak information to 
harm the competitive position of a trader.

Article 7.24: Trade Facilitation 
Committee  —

This article facilitates the creation of a committee 
so that there can be increased sharing of information. 
The committee must be composed of government 
representatives of each Party.109 This seems to be a 
sort of centralization of uSMCa operatives, and it is 
doubtful that this committee would be productive. If 
businesses, particularly SMEs, were given the oppor-
tunity to act as representatives on the committee, the 
body may be productive as it would have more local 
information about the trading environment, which 
would increase the facilitation of trade between the 
three countries.

Chapter 7, Section B: Cooperation 
and Enforcement  —

This section focuses on the cooperation and 
enforcement aspect of customs administration. Each 
Party must cooperate when another Party is taking 
measures concerning customs offenses, including 
ensuring the accuracy of claims for preferential tar-
iff treatment.110 It is emphasized that advance notice 
is given of any administrative changes or modifica-
tions to laws or regulations that affect importations, 
exportations, or transit procedures.

Specific confidential information may be 
exchanged between Parties if it is relevant to a case 
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of customs offense or an offense that is likely to occur. 
This can be requested and provided electronically or 
otherwise. Verification requests may be carried out 
by one Party asking for a verification in the relevant 
Party’s territory and a site visit may be permitted.111

Most of section B has not changed from NaFTa 
and is pretty standard with respect to enforcing and 
cooperating when there is suspicion of wrongdoing. It 
is generally agreed that the Parties cooperate and that 
the rules of the territory in which the offense took 
place, will apply. It is unlikely that this section will 
have a significant impacts on international trade.
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Chapter 8: Recognition of the Mexican State’s Direct, Inalienable, 
and Imprescriptible Ownership of Hydrocarbons
Article 8.1: Recognition of the United 
Mexican States’ Direct, Inalienable, 
and Imprescriptible Ownership of 
Hydrocarbons •

another provision specific to Mexico, the agree-
ment asserts that Mexico has “direct, inalienable and 
imprescriptible ownership of all hydrocarbons in the 
subsoil of the national territory, including the conti-
nental shelf and the exclusive economic zone located 
outside the territorial sea and adjacent thereto, in 
strata or deposits, regardless of their physical condi-
tions pursuant to Mexico’s Constitution.” However, 
Mexico’s government opened energy exploration to 
foreign investment and the agreement that Mexico 
at least retain its current level of openness.

Mexico’s statement on mineral rights is disap-
pointing. Though the provision is not surprising, 
Mexico’s stated federal ownership of its natural 
resources is a missed opportunity to capitalize on a 
critical feature of the american energy renaissance: 
private property rights. The united States has been 
the world’s largest oil and gas producer for seven years 
not just because of its abundant reserves. Much of the 
growth in production is occurring on private and 
state-owned lands, which is far outpacing produc-
tion on federally owned lands.

Moreover, uSMCa allows u.S. customs to accept 
alternate certification that oil and gas coming to 
the u.S. originated in Mexico or Canada. accepting 
alternative documentation for the rules of origin 
could save Canadian oil producers tens of millions 
of dollars. Mixing light diluent in with Canadian oil 
sands to help the oil travel through pipelines made it 
difficult to prove the Canadian origin and therefore 
producers were assessed a per barrel fee.

CA-US Side Letter on Energy •
The uSMCa does not contain an energy chapter 

but does contain several energy provisions. In arti-
cle 3 of a side letter agreement on energy, the letter 
asserts that “The Parties recognize the importance of 
enhancing the integration of North american energy 
markets based on market principles, including open 
trade and investment among the Parties […].” If the 
agreement would maintain those principles through-
out the text, american energy companies and con-
sumers would be in good shape.

Productively, the agreement maintains the NaFTa 
provision that there will be no tariffs on raw and 
refined oil and gas products. Maintaining no tariffs 
will keep important energy trade relationships intact 
and benefit North american energy consumers.
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Chapter 9: Sanitary and Phytosanitary Measures

Sanitary and phytosanitary (plant-related) mea-
sures help to ensure a safe food supply and protect 

the health of animals and plants. The challenge in the 
international trade context is making sure countries 
apply these measures for legitimate health and safe-
ty reasons, and not as an excuse to protect domes-
tic industry from foreign competition. according to 
the Office of the united States Trade representative 
(uSTr):

unfortunately, governments often seek to disguise 
measures that are discriminatory, unduly burden-
some, or not based on scientific evidence as legiti-
mate SPS [sanitary and phytosanitary] measures. 
These measures create significant barriers to u.S. 
agricultural exports, and uSTr is committed to 
identifying and removing these barriers.112

NaFTa currently has a chapter on sanitary and 
phytosanitary measures,113 and the uSMCa appears 
to include language that will build upon the exist-
ing chapter.

Some of the express objectives of the uSMCa SPS 
chapter are to:

 n enhance transparency in and understanding 
of the application of each Party’s sanitary and 
phytosanitary measures

 n encourage the development and adoption of sci-
ence-based international standards, guidelines, 
and recommendations, and promote their imple-
mentation by the Parties; and

 n advance science-based decision making.114

There is no real way to ascertain the intent of a 
country when it develops an SPS measure (i.e. there is 
no way to know whether it really is for health reasons 
or protectionist reasons). By requiring a country to 
demonstrate that there is a strong scientific basis for 
the measure, it better ensures the rule is not a protec-
tionist scheme and further that the rule is justified to 
achieve a legitimate health or safety objective.
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Chapter 10: Trade Remedies

Chapter 10 of the uSMCa addresses the use of 
trade remedies, including safeguard measures, 

which were previously located in Chapter 8 of NaFTa. 
This chapter also covers the application of antidump-
ing and countervailing duties, which were previously 
addressed in Chapter 19 of NaFTa.

This chapter of the uSMCa also includes a new 
section on preventing “duty evasion of antidumping, 
countervailing, and safeguard duties.”115 Duty eva-
sion is the alleged practice of diverting or modifying 
supply chains to avoid tariffs or quotas in one of the 
Party countries. uSTr identified “[creating] new pro-
cedures to address aD/CVD duty evasion, including 
the ability to conduct aD/CVD verification visits” as 
a negotiating objective in November 2017.116 This topic 
was not listed as a priority in the fast-track authority 
given to the executive branch by Congress.117

Sections A and B: Safeguards and 
Antidumping and Countervailing Duties •

Sections a and B of this chapter detail the rules 
for the use of safeguards, as well as antidumping 
and countervailing duties. Safeguards are permit-
ted under the World Trade Organization if the home 
country proves that a domestic industry is experienc-
ing injury due to imports. antidumping and counter-
vailing duties are also permitted and address allega-
tions of imports that are sold below cost or imports 
receiving subsidies, respectively. The rules and pro-
cesses for the use of these remedies remained large-
ly unchanged.

These provisions are particularly relevant today, 
as the Trump administration has used trade law 
to unilaterally impose tariffs on imports, including 
imports from Canada and Mexico. While trade rem-
edies are permitted under the WTO, they often act as 
a protectionist measure to favor politically sensitive 
u.S. industries under false claims of import injury.

Section C: Cooperation on Preventing 
Duty Evasion of Trade Remedy Laws •

Provisions on duty evasion are new to the uSMCa 
and vaguely defined by the agreement in a footnote 
as “evasion of antidumping, countervailing, or safe-

guard duties.”118 The section does not specify how this 
evasion is to be identified, but the party countries did 
agree to “share customs information pertaining to 
imports, exports, and transit transactions.”119 Section 
C also allows a Party country to request another party 
to “conduct a duty evasion verification” and the agree-
ment states the “requested party normally shall grant 
the other party access to its territory to participate in 
the duty evasion verification.”120

On its face, this section seems to promote coop-
eration and information sharing, but it also provides 
a new mechanism for the united States to tighten 
the reins on globally integrated supply chains. For 
example, if Canada produces a car part that uses 
steel it imported from Japan and that steel has a u.S. 
antidumping duty applied, sending the final car part 
to the u.S. could be considered duty evasion under 
this section.

Heritage Foundation experts have long supported 
a trade policy that eliminates tariffs on intermediate 
goods, as more than half of all u.S. imports are used 
in the production of final goods.121 The actions of a 
private company to establish supply chains should 
not be influenced by governments, except in serious 
cases of national defense. This section of the agree-
ment also sets a precedent for even more prescriptive 
regulations on the development of supply chains in 
the future.

Section D: Review and Dispute 
Settlement in Antidumping and 
Countervailing Duty Matters •

This section remains consistent with NaFTa and 
allows for the Party countries to dispute the use of 
trade remedies through a panel within the uSMCa 
rather than through the WTO. The uSMCa does 
include new provisions in annex 10-a that reinforce 

“the importance of promoting transparency in anti-
dumping and countervailing duty proceedings.”122 
This annex simply emphasizes the transparency com-
mitments made by each country within the WTO and 
encourages the Parties to share documents regarding 
trade remedies.
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Chapter 11: Technical Barriers to Trade

Tariffs are just one of several protectionist tools, 
and so-called “Technical Barriers to Trade” (TBT) 

are among the most common. Such barriers include 
regulatory standards and compliance regimes that 
favor domestic products and disadvantage imports. 
Chapter 11123 of the uSMCa addresses various means 
to achieve greater regulatory “alignment” between 
the united States, Mexico, and Canada.124

Article 11.3: Incorporation of the TBT 
Agreement •

The World Trade Organization125 (WTO) and vari-
ous trade agreements126 over the years have created 
committees and commissioned reports for standard-
izing the countless regulations (including licensure 
and certification) that countries craft to protect pub-
lic health, improve the environment and, in some 
cases, restrict foreign competition.

universal standards do exist for some products in 
sectors such as agriculture, electronics, and technol-
ogy, but they remain elusive for many others—in large 
part because federal regulatory standards reflect eco-
nomic, political, and social values.

The uSMCa recognizes the WTO’s Technical Bar-
riers to Trade Committee Decision on International 
Standards as the authority in determining whether 
a regulation is or is not a regulatory standard. This 
provides consistency in identifying existing regula-
tory standards.127

Article 11.4: International Standards, 
Guides and Recommendations  —

according to article 11.4, the Parties recognize the 
role of international standards, guides, and recom-
mendations in regulatory alignment and good reg-
ulatory practices.128 If a Party needs to determine 
the existence of an international standard, guide, or 
recommendation, the Party should apply the TBT 
Committee Decision on International Standards.129 
However, the domicile of the standards body, its sta-
tus as non-governmental or inter-governmental, and 
whether the standards body limits participation to 
delegations are not relevant for the determination of 
a standard as an international standard.130

No Party may give preference to the consider-
ation or use of standards that are inconsistent with 
the World Trade Organization’s Technical Barriers 
to Trade Committee Decision on International Stan-

dards.131 In regard to any agreement or understanding 
that establishes a customs union or free-trade area 
or that provides trade-related technical assistance, 
each Party is directed to encourage adoption, and use 

“as the basis for standards, technical regulations, and 
conformity assessment procedures, [] any relevant 
standards, guides, or recommendations developed in 
accordance with the WTO’s TBT Committee Decision 
on International Standards.”132

Article 11.5, Paragraph 6: 
Technical Regulations •

This article states that “if a Party has not used 
international standards as a basis for a technical reg-
ulation, a Party shall, on request from another Party, 
explain why it has not used a relevant international 
standard or has substantially deviated from an inter-
national standard.”133

This article received a negative grade because it 
could place additional regulatory burdens on busi-
nesses that did not exist under NaFTa.

Article 11.6, Paragraph 1: 
Conformity Assessment •

The uSMCa directs the signatories to accord 
conformity assessments in the territory of another 
Party no less favorably than what is accorded to those 
located in its own territory (or in the territory of the 
other Party).134 Conformity assessment bodies that 
are located in a nation are better equipped to under-
stand the needs of that nation and its citizens.

Article 11.6, Paragraphs 2 and 5–7: 
Conformity Assessment •

article 11.6 requires Parties to permit subcontrac-
tors and non-governmental bodies to conduct con-
formity assessment, provided they are approved in 
the Party’s territory.135 Paragraph 7 of this article 
instructs parties to “facilitate and encourage” reli-
ance on “mutual or multilateral recognition arrange-
ments136 to accredit, approve, license or otherwise 
recognize conformity assessment137 bodies where 
effective and appropriate.”138 It also states that 
each Party shall “consider approving or recogniz-
ing accredited conformity assessment bodies for its 
technical regulations or standards, by an accredita-
tion body that is a signatory to a mutual or multilat-
eral recognition arrangement.”139 These provisions 



24

BACKGROUNDER | NO. 3379
JaNuary 28, 2019  

received a positive rating because they promote poli-
cies that aim to reduce duplicative testing, along with 
free market principles by allowing competitive con-
formity assessments.

Article 11.7, Paragraphs 1 and 8: 
Transparency •

Paragraph 1 of article 11.7 requires “each Party 
to “allow persons of another Party to participate in 
the development of technical regulations, standards 
and conformity assessment procedures by its central 
government on terms no less favorable than those 
that it accords to its own persons.”140 Paragraph 8 of 
this article requires regulators developing rules to 

“allow persons of another Party to participate on no 
less favorable terms than its own persons in groups 
or committees” developing standards.141 Greater 
transparency should always be the goal, however 
these provisions do not promote that intended goal. 
accountability plays a significant role in transpar-
ency, and allowing foreign influence in rulemaking 
undermines that.

Article 11.7, Paragraphs 2 and 4: 
Transparency •

This article requires Parties to publish proposed 
technical regulations or conformity assessment pro-
cedures; allows Parties to submit comments on the 
development of technical regulations, standards and 
conformity assessment procedures; requires Parties 
to accept a request from another Party to discuss 
those comments in the development of the measure;142 
and requires Parties to publish final technical reg-
ulations or conformity assessment procedures and 

explain how substantive issues raised in comments 
have been addressed.143

Article 11.9, Paragraphs 1 and 2: 
Cooperation and Trade Facilitation •

This article requires each Party to consider 
requests by a Party to implement mutual recognition 
of results from conformity assessment bodies in its 
territory and another Party’s territory with respect 
to specific technical regulations.144 The Parties rec-
ognize that to support greater regulatory alignment, 
they should “provide technical advice and assistance 
to improve practices related to the development, 
implementation and review of technical regulations, 
standards, conformity assessment procedures.”145

although such standards marked as negative may 
facilitate trade by streamlining regulation, they are 
more likely to reflect a greater degree of the politi-
cal compromises inherent in international negotia-
tions.146 Moreover, international standards are less 
likely to account for the specific conditions within 
countries—or even continents.

Canada and Mexico certainly have a legitimate 
interest in the drafting and enforcement of u.S. reg-
ulations. But that interest should not accord them the 
very same status as citizens. The federal government 
must answer to americans and put the interests of 
america first. In many cases, that means crafting 
rules that will facilitate rather than inhibit trade. 
But there will likely be circumstances in which trade 
effects would be a secondary consideration, and the 
uSMCa should not require the united States to effec-
tively forfeit its sovereignty.
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Chapter 12: Sectoral Annexes

Annex 12-D: Energy Performance 
Standards •

The agreement also contains an annex (12-D) that 
includes language about energy performance stan-
dards, which promotes voluntary energy efficiency 
measures and states that the parties shall cooperate 
on enhancing regulatory compatibility. Voluntary 
measures could easily become mandatory measures. 
Enhancing regulatory compatibility may be beneficial 
to bigger industries who only have to adhere to one 
standard, but the measures are anti-consumer. They 
restrict choice and nudge households and businesses 
into behaviors preferred by government regulators. 
Congress and the administration should eliminate 
the current standards that exist, not encourage their 
use through trade deals.

Annexes 12-E: Medical Devices and 12-F: 
Pharmaceuticals •

annexes 12-E and 12-F address the regulation 
and marketing authorization of medical devices and 
pharmaceuticals (respectively) by the three countries. 
Because of the nature of these products, most nation-
al governments have special regulatory regimes gov-
erning their marketing, sale, and manufacture. Those 
regulatory regimes are intended to ensure that the 
products are safe and effective (relative to the medi-
cal conditions they are intended to treat) for patients.

Several provisions of these annexes are helpful to 
ensuring that national product regulation of medical 
devices and pharmaceuticals is not used as cover for 
creating trade barriers. For instance, articles 12.E.5-1 

and 12.F.5-1 state that each country “shall ensure” 
that in regulating the safety, effectiveness, or qual-
ity of medical devices or pharmaceuticals, products 
imported from a signatory country are not treated 
less favorably than either products imported from a 
non-signatory country or domestic products.147 Simi-
larly, articles 12.E.6-5 and 12.F.6-8 specify that signa-
tories may not condition marketing authorization for 
a product on the product receiving such authorization 
from the country in which it is manufactured.148 That 
means, for example, that in the case of a drug man-
ufactured in Ireland, Canada could not require the 
manufacturer to first get approval in Ireland before 
permitting the drug to be sold in Canada.

In addition to avoiding potential trade barriers, 
some of the provisions in these annexes could also 
reduce regulatory burdens, thus making it general-
ly easier and less costly for industry to bring prod-
ucts to market. For instance, in article 12.E.4-3 the 
three countries agree to recognize audits of medical 
device manufacturers’ quality management systems 
conducted by authorized auditing organizations, “in 
accordance with the Medical Device Single audit 
Program (MDSaP).”149 also, under articles 12.E.6-6 
and 12.F.6-9, “[a] Party may accept a prior market-
ing authorization that is issued by another regula-
tory authority as evidence that a [medical device/
pharmaceutical product] meets its requirements.”150 
It is worth noting that this provision would include 
product approvals by regulators outside of the three 
parties, such as regulators in European countries.
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Chapter 13: Government Procurement

This chapter details the scope of access to govern-
ment procurement for the party countries, which 

was previously addressed in Chapter 10 of NaFTa.151 
allowing access to government procurement, or pur-
chases made by federal, state, and local governments, 
allows for greater competition in these purchases 
and the potential for better prices. ultimately, tax-
payers in the respective country are paying for gov-
ernment purchases, and allowing additional entities 
to bid on contracts can help taxpayer dollars to be 
used more efficiently. Chapter 13 is very similar to 
NaFTa, however, many of the updates or new aspects 
of the chapter are nearly identical to the Trans-Pacif-
ic Partnership.

Article 13.2: Scope •
Paragraph 3 of the article on scope states that “this 

chapter applies only as between Mexico and the unit-
ed States. accordingly, for the purposes of this chap-
ter, “party” or “parties” means Mexico or the united 
States, singly or collectively.”152 Due to this paragraph, 
Canada is not party to the uSMCa agreements on 
government procurement. Procurement access 
between the u.S. and Canada will be subject to the 
World Trade Organization Government Procurement 
agreement (WTO GPa) under this change. as a result, 

“u.S. firms [sic] access to Canadian procurement will 
be slightly reduced” and the ability to bid on new ser-
vices in Canada will be limited to “the procurement 
of services that it lists” in the WTO GPa, according to 
former procurement negotiator Jena Heilman Grier.153 
Procurement access between Canada and Mexico will 
be covered by the Comprehensive and Progressive 
agreement for Trans-Pacific Partnership (CPTPP), 
the agreement between 11 trans-pacific nations that 
replaced the Trans-Pacific Partnership after the u.S. 
pulled out.154

This is a missed opportunity for the united States, 
as Mexican contractors will likely have greater access 
to the Canadian procurement market than american 
contractors. Leaving Canada out of the procurement 
chapter could also have negative consequences for 
american taxpayers due to the decrease in competi-
tion from Canadian bids.

Article 13.3: Exceptions •
This article lists four exceptions to the agreements 

made regarding government procurement access 

between the parties. Those exceptions are: protec-
tion of “public morals, order or safety,” “human, ani-
mal or plant life or health,” “intellectual property,” 
and goods or services “of a person with disabilities, 
of philanthropic or not-for-profit institutions, or of 
prison labor.”155 These exceptions are consistent with 
Chapter 10 of NaFTa, but a new paragraph was added 
to clarify that the second exception “includes envi-
ronmental measures necessary to protect human, 
animal, or plant life or health.”156 Environmental 
issues should not be used as a scapegoat for allowing 
access to government procurement.

Article 13.4: General Principles •
The principles of national treatment and non-

discrimination are reinforced in this section. This 
section is very similar to NaFTa, but some modern-
ization occurred through the addition of a paragraph 
regarding the “use of electronic means.” Paragraph 
seven states “the parties shall seek to provide oppor-
tunities for covered procurement to be undertaken 
through electronic means, including for the publica-
tion of procurement information, notices and tender 
documentation, and for the receipt of tenders.”157

Annex 13-A: Schedules of Mexico 
and the United States  —

Section a of each schedule sets the contract thresh-
olds for procurement between the united States and 
Mexico. The threshold amounts are set to be adjusted 
for inflation, but there are dollar amount limitations 
for total contracts in some areas. For most agencies 
of the respective federal government agencies, the 
thresholds are set at $80,317 for goods and services and 
$10,441,216 for construction services.158 These thresh-
olds are consistent with the most recent increases set 
under NaFTa. For the united States, the access in this 
schedule is equivalent to the parameters of the Buy 
american act and other various federal laws pertain-
ing to limits on government procurement.159

Other agencies and government organizations 
are subject to higher thresholds for procurement of 
$401,584 for goods and services and $12,851,327 for 
construction services.160 These thresholds are also 
consistent with the most recent increases set under 
NaFTa. For the u.S. there are limitations to procure-
ment in many areas, including services in research 
and development, some telecommunications, ships, 



27

BACKGROUNDER | NO. 3379
JaNuary 28, 2019  

utilities, and dredging.161 Mexico is also only allowed 
access to six non-federal government entities.162

Mexico allows access to other agencies and organi-
zations at these higher thresholds, including airports, 
roads and bridges, electricity, water, forest, and Mex-
ico’s state-owned Petróleos Mexicanos (PEMEX).163 
access to PEMEX procurement, however, is limited. 
Mexico also limits access for procurement in some 
services, including research and development, engi-
neering for restoration of historical sites, some tele-
communications, health and social services, financial 
services, and utilities.164
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Chapter 14: Investment

Chapter 14 of the uSMCa165 replaces Chapter 11 
of NaFTa.166 For the most part, Chapter 14 of 

the uSMCa retains some of the protections for for-
eign investment that were included in Chapter 11 
of NaFTa. The major change is that provisions for 
investor-State dispute settlement (ISDS) are dras-
tically reduced, as the provisions only apply to cer-
tain sectors in Mexico. The uSMCa eliminates ISDS 
protections for foreign investment in Canada. as 
Simon Lester of Cato has observed, NaFTa was the 
first trade agreement to incorporate investor protec-
tions.167 ISDS has enjoyed strong bipartisan support in 
Congress. The Trump administration, however, has 
voiced skepticism about ISDS.168

Annex 14-D: Chinese Investors Excluded 
from ISDS •

article 1 of annex 14-D of the uSMCa,169 excludes 
claimants that are “owned or controlled by a person 
of a non-annex Party that, on the date of signature 
of this agreement, the other annex Party has deter-
mined to be a non-market economy for purposes of 
its trade remedy laws and with which no Party has a 
free trade agreement.” This provision is clearly aimed 
at excluding Chinese-owned or controlled firms or 
persons in the u.S. or Mexico from using the ISDS 
process. On October 26, 2017, the u.S. Department 
of Commerce’s International Trade administration 
published a 200-page memorandum that concluded 

“that China is a non-market economy (NME) coun-
try because it does not operate sufficiently on mar-
ket principles to permit the use of Chinese prices and 
costs for purposes of the Department’s antidumping 
analysis.”170

Annexes 14-D and 14–E: Canada Excluded 
from ISDS  —  to •

The biggest change to the NaFTa ISDS provi-
sion is that, under Chapter 14 of the uSMCa, Canada 
is excluded. ISDS will be available only to u.S. and 
Mexican investors with regard to their investments 
in each other’s countries. also, the ISDS provisions 
under uSMCa with regard to Mexico are not as all-
encompassing as they were under NaFTa.

ISDS provisions in uSMCa are limited to invest-
ments in oil and gas, power generation, telecommu-
nications, transportation, infrastructure, and other 
listed sectors that have a contract with the central 
government of Mexico (annex 14-E-6 (b) “covered 
sectors”). Locking in the legal framework of ISDS 
protection and keeping Mexican hydrocarbons open 
to foreign investment will strengthen american 
companies’ commitment in Mexico. However, the 
ISDS language should be strengthened. Midstream 
and downstream operators, such as refining, dis-
tribution and infrastructure companies, as well as 
renewable energy companies, and any other energy 
company that does not hold contracts explicitly with 
the central government, would not be provided with 
ISDS protection.

By limiting ISDS to this narrow list of sectors, the 
uSMCa is determining which types of investment 
are allowed to succeed in Mexico and which are not. 
Heritage Foundation experts have long advocated 
for the inclusion of ISDS protections in trade agree-
ments. a neutral and independent ISDS arbitration 
process ensures that americans are guaranteed fair 
treatment, an especially important consideration for 
investments in developing countries. unlike Canada, 
Mexico is still a developing country. as such, and as 
The Heritage Foundation’s Index of Economic Freedom 
reports every year,171 robust and transparent rule of 
law in Mexico is still a work in progress. In fact, Mex-
ico has made relatively little progress to strengthen 
rule of law in the 25 years since Transparency Inter-
national began its annual Corruption Perceptions 
Index in 1995.172

ISDS also provides access to binding arbitration 
for investors from other countries who are dissatis-
fied with the relief available to them in u.S. courts.173 
While the retention of ISDS provisions with regard 
to some u.S. investments in Mexico is an important 
and positive element of the uSMCa, ISDS protec-
tion should be extended to all investments in Mexico. 
Chapter 14 should also extend ISDS protection to all 
investments in Canada.
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Chapter 15: Cross-Border Trade in Services

Chapter 15 of the uSMCa addresses the processes 
for trading services between the united States, 

Canada, and Mexico. This was previously Chapter 
12, Part 5 of NaFTa. a few areas are the same: scope, 
national treatment, and MFN treatment. The differ-
ences lie in modernization, expanding market access 
for labor in the services industry, and cultural protec-
tions. This chapter does not cover the treatment of 
financial services, government procurement, and ser-
vices supplied in the exercise of government authority, 
subsidies, or air services.

Article 15.5: Market Access •
This article requires that there should be no limi-

tations imposed on the number of service suppliers, 
the total value of service transactions, the total num-
ber of service operations or the total quantity of ser-
vice output, the total number of natural persons that 
may be employed in a particular service sector or by a 
quota for the number of people a supplier may employ 
or the requirement of an economic needs test. Parties 
also cannot restrict or require specific types of legal 
entity or joint venture through which a service sup-
plier must supply a service.174

Article 15.9: Recognition  —
The allowance for the Parties to recognize autho-

rization, licensing, or certification of a service sup-
plier is a positive provision. The agreement states that 
any “Party may recognize any education or experi-
ence obtained, requirements met, or licenses or certi-
fications granted, in the territory of another Party, or 
non-Party.”175 If a Party does recognize the education, 
requirements met, or licenses or certifications grant-
ed, that Party may do so autonomously or by agree-
ment or arrangement, and does not have to accord the 
recognition in territory of any other Party.176

This is expanded upon in annex 15-C (Profession-
al Services). The idea of recognition is positive and 
will make movement of labor and trade facilitation in 
professional services easier. However, since the rec-
ognition is not a requirement of the agreement, it is 
unclear to what extent it will be utilized. Therefore 
its value is ambiguous.

Article 15.12: Payments and transfers •
This article addresses the financial transaction 

aspect that relates to cross-border supply of services. 

Each Party must “permit all transfers and payments 
that related to the cross-border supply of services to 
be made freely and without delay into and out of its 
territory.”177 It is also required that the transfers and 
payments “be made in a freely usable currency at the 
market rate of exchange that prevails at the time of 
transfer.” It is unclear what “freely usable currency” 
means. It could be assumed that payments will be 
made the same way that trade in goods is and that 
pesos, dollars, and Canadian dollars are all freely 
usable currencies.

It also provides protections for certain legal issues. 
a Party may prevent or delay a transfer or payment 
through the “application of its laws that relate to (a) 
bankruptcy, insolvency, or the protection of the rights 
of creditors; (b) issuing, trading, or dealing in secu-
rities or derivatives; (c) financial reporting or record 
keeping of transfers when necessary to assist law 
enforcement or financial regulatory authorities; (d) 
criminal or penal offenses; or (e) ensuring compliance 
with orders or judgments in judicial or administrative 
proceedings.”178

This is important for sovereignty, which creates 
certainty about which laws apply in particular legal 
cases. Essentially, it provides protections for citizens 
or firms to not have to pay for services if they are not 
required to under the law of the appropriate party. It 
seems that this will depend on the origination of the 
payment or transfer.

Annex 15-A: Delivery Services •
The annex does not apply to maritime, internal 

waterway, air, rail, or road transportation, including 
cabotage, and focuses on postal delivery services.179 
It seems to apply to the national postal services of 
the Parties as it mainly discusses postal monopolies, 
which are defined as “the exclusive right accorded to 
an operator within a Party’s territory to supply speci-
fied delivery services pursuant to a measure of the 
Party.”180 Parties are not permitted to use revenues 
derived from the supply of postal services to cross-
subsidize the supply of a delivery service not covered 
by the postal monopoly.

There are also provisions that prevent discrimina-
tion and require transparency, including provisions 
on abuse of monopoly power with respect to the sup-
ply of delivery services outside of the postal monopoly, 
which must comply with article 14.4 of the Invest-
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ment chapter, articles 15.3 and 15.5 of this chapter. 
It seems that the purpose of this annex is to ensure 
that Parties cannot require the use of their postal ser-
vices when trading. This is a positive rule as it reduc-
es the potential barriers that could be imposed by a 
national postal authority, which should help foster 
trade facilitation.

Annex 15-B: Committee on 
Transportation Services  —

The creation of a Committee for transportation 
services is required and lays out the powers and pur-
pose of the committee. It is unclear how this commit-
tee will facilitate trade. It is possible that value could 
be added as the committee will be specialized and at 
a somewhat more local level than a Party government 
or an international body. However, it is also possible 
that this committee will be unproductive and a waste 
of resources.

Annex 15-D: Simultaneous Substitution  —
This annex states that Canada must rescind its 

Broadcasting regulatory Policy CrTC 2016-334 and 
Broadcasting Order CrTC 2016-335. The rule had 
prohibited Canadian cable and satellite companies 
showing the Super Bowl from blocking u.S. televi-
sion signals transmitting the Super Bowl.181 The aim 
of removing the rule is cultural protection for Canada.

Simultaneous substitution of u.S. signals was 
last permitted in 2016. Simultaneous substitution 
requires cable television, and direct broadcast satel-
lite, and it requires IPTV and MMDS television distri-
bution companies in Canada to distribute the signal 
of a local or regional over-the-air station in place of 
the signal of a foreign or non-local television station 
when the two stations are broadcasting the same pro-
gramming simultaneously. The equivalent u.S. prac-
tice is called syndicate exclusivity.

rescinding the rule will allow Canadians to reach 
their consumers, but “Canada may not accord the 
program treatment less favorable than the treatment 
accorded to other programs originating in the unit-
ed States retransmitted in Canada.”182 In theory, this 
removal will not be exactly like simultaneous substitu-
tion as all programs must be treated equally. It could 
also mean that Canada could completely drop simulta-
neous substitution but not for an individual program.183

Bell Media, a Canadian mass media subsidiary 
of Bell Canada Enterprises, and the NFL were origi-
nally critics of the CrTC ruling and appealed against 

the decision in 2017. CrTC argued that “although it 
is the NFL’s right, as a copyright holder, to license 
its program to Bell, it is not the NFL’s right that the 
program will be simultaneously substituted—this is 
a benefit conferred by Canada’s broadcasting regula-
tory regime.”184

The rescinding of the ruling in the uSMCa means 
that Canada can now use simultaneous substitu-
tion, which will allow the NFL to sell licenses to Bell 
Media so that the Super Bowl can be shown on CTV 
but american ads will be blocked in favor of local or 
regional advertisements. allowing the Super Bowl 
ads to play did not facilitate trade directly, but it is 
possible that it facilitated trade by exposing Cana-
dians to more american products, which increases 
their choice.

rescinding the ruling does not facilitate trade. It 
may create more competition within the Canadian 
market. The allowance for the NFL to license to Bell 
Media seems to be positive, but overall the ruling and 
the rescinding of the ruling is not supportive of trade. 
The u.S. and Canada should perhaps address rules 
that make it easier for u.S. companies to sell adver-
tisements in Canada and vice versa in order to facili-
tate trade so that consumers in both countries can 
benefit from a greater variety of goods and services.

However, the other provision of annex 15-D states 
that Canada must allow u.S. teleshopping services 
to enter the Canadian market and be delivered by 
Canadian cable, satellite, and IPTV providers without 
restriction. 185 This seems to be positive as it will open 
up the market in this area between the united States 
and Canada and will expose Canadians to a greater 
variety of goods.

Annex 15-E: Mexico’s Cultural 
Exceptions •

Mexico relies on its cultural industries and negoti-
ated for a cultural exceptions annex similar to Can-
ada’s. This annex addresses broadcasting (radio and 
free-to-air television), newspaper publishing, cinema 
services, and audiovisual services.

Mexico set out provisions that allow foreign invest-
ment up to 49 percent in concessionaire enterprises 
providing broadcasting services and sole concessions 
and frequency band concessions may only be granted 
to Mexican nationals and enterprises.186 Concessions 
will also be granted for indigenous social use in order 

“to promote, develop and preserve languages, culture, 
knowledge, traditions, identity and their internal 
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rules that, under principle of gender equality, enable 
the integration of indigenous women in the accom-
plishment of the purposes for which the concession 
is granted.”187 It is also forbidden that a concession, 
facility, auxiliary services, offices or accessories, or 
property be transferred in any way to any foreign gov-
ernment or state.188

Similarly to Canada, Mexico requires that local 
and national programming be given priority over for-
eign programming, and more time covered by Mexi-
cans must be shown.

With regard to newspaper and cinema services, 
foreign ownership is only allowed up to 49 percent 
for newspaper, and for cinema services, exhibitors 
may only “reserve 10 percent of the total screen time 
to the projection of national films.”189

The limitations on investment do not facilitate 
trade and create burdensome rules for businesses 

and investors. Individuals and businesses should be 
granted the freedom to invest in what they see as ben-
eficial. The attractiveness of a country for investors 
is a sign of the health of an economy. Foreign direct 
investment is a driving factor in increasing standards 
of living.

restricting the amount of investment could hurt 
Mexico’s economy since it reduces opportunities and 
creates uncertainty. This could harm Mexican citi-
zens since investment is important for development.

Mexico will only make limited commitments with 
respect to the market access obligation for audiovisu-
al services in order to promote and protect the values 
of the nation.

The cultural provisions of Canada and Mexico 
limit market access, which does not facilitate trade. It 
harms businesses and consumers in all three nations.
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Chapter 16: Temporary Entry for Business Persons

The uSMCa190 appears to make no significant 
changes to NaFTa’s chapter 16191 on temporary 

entry for business persons. under uSMCa (and 
NaFTa), “temporary entry means entry into the 
territory of a Party by a business person of anoth-
er Party without the intent to establish permanent 
residence.”192

There are four categories of business people cov-
ered under the Chapter: business visitors, traders and 
investors, intra-company transferees, and profession-
als. regarding the professional category, Canadian 
and Mexican citizens (not permanent residents) will 
still be able to enter the united States in order to do 
professional work. u.S. citizens will be able to do pro-
fessional work in Canada and Mexico.

NaFTa created a new immigration classification 
that allows citizens to work for up to three years in 
the host country, and there is no limit on how often 
this nonimmigration status can be renewed. In the 
united States, this classification is called the Trade 
NaFTa193 (TN) nonimmigrant classification.

as explained by the u.S. Citizenship and Immi-
gration Services, an applicant seeking to work in the 
u.S. as a TN nonimmigrant must meet the following 
criteria: (1) The individual is a citizen of Canada or 
Mexico; (2) The profession qualifies under the regula-
tions; (3) The position in the united States requires a 
NaFTa professional; (3) The individual has a prear-
ranged full-time or part-time job with a u.S. employ-
er (but not self-employment); and (4) The individual 
has the qualifications to practice in the profession in 
question.194

under NaFTa, there are more than 60 types of 
professionals that are eligible, ranging from accoun-
tants, economists, and librarians to land surveyors, 
nutritionists, and zoologists.195 The uSMCa does not 
change this list of eligible professionals. It does not 
expand the list to cover professionals that did not 
exist in 1994, as reportedly Canada and organizations 
such as the u.S. Chamber of Commerce had hoped.196
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Chapter 17: Financial Services

Chapter 17 of the uSMCa articulates how the 
Parties of the agreement may regulate financial 

institutions of another Party, investors and invest-
ments of other Parties in financial institutions within 
a Party, and cross-border trade in financial services. 
This area was previously addressed in Chapter 14 of 
NaFTa. The united States economy benefits great-
ly from foreign financial institutions and foreign 
investors choosing to do business here. although 
the uSMCa maintains a welcoming stance towards 
the services and capital from within the trade bloc, 
some unwarranted restrictions continue to persist 
within the financial services sector. unfortunately, 
the uSMCa does little to winnow these restrictions.

Heritage Foundation experts have consistently 
opposed protectionism and explained the economic 
benefits of free trade. The uSMCa ensures that the 
three member Parties will maintain a heightened 
level of openness in the financial services sector. at 
the same time, the uSMCa appears to do nothing to 
further open the sector to competition. The contin-
ued ability to restrict access to cross-border financial 
services and perpetuate government favoritism is a 
drag on innovation and cost efficiency.

Article 17.2: Scope • to  —
The uSMCa financial services provisions broad-

ly cover financial institutions, investors in finan-
cial institutions, investments in financial institu-
tions, and cross-border trade in financial services 
investments. However, some favoritism of domestic 
financial institutions by the Parties is still permit-
ted. Most importantly, Chapter 17’s numerous pro-
visions related to national treatment and market 
access do not apply to government supported loans, 
guarantees, insurance, and other subsidies or grants 
directed to domestic investors or institutions. Fur-
thermore, these provisions do not apply to govern-
ment procurement of financial services.197 allowing 
this favoritism stymies competition and innovation 
while also resulting in higher costs for the consumers 
of all Parties. a select few entrenched interests within 
each country benefit at the expense of all others.

Article 17.3: National Treatment •
uSMCa ensures that investors, investments, and 

financial institutions of each Party are treated in a 
manner “no less favorable” than that accorded to the 

Parties’ domestic counterparts in the establishment, 
acquisition, expansion, management, conduct, opera-
tion, and sale or other disposition of financial insti-
tutions, and investments in financial institutions in 
its territory.

Article 17.4: Most-Favored-Nation 
Treatment •

uSMCa ensures that investors, investments, and 
financial institutions of each Party are treated “no 
less favorabl[y]” than those of other nations in the 
establishment, acquisition, expansion, management, 
conduct, operation, and sale or other disposition of 
financial institutions, and investments in financial 
institutions in its territory.198

Article 17.5: Market Access • and •
Market Access Limits Are Generally 
Prohibited •

Member Parties cannot impose market access 
limits on cross-border financial services providers 
or investors (such as quotas on the number of institu-
tions, number of employees, or total value of transac-
tions or assets).199

The guarantees of investor, investment, and 
institutional treatment by Member Parties apply to 
cross-border financial services listed in annex 17-a.200 
For situations and services not listed in this annex, 
the agreement does not require Member Parties to 
permit cross-border trade or the solicitation of it.201 
However, once a Party permits the business of cross-
border financial services, the national treatment and 
market access provisions do apply even if in instances 
not covered by the annex.202

Financial services related to insurance (such as 
insurance for maritime shipping and commercial 
aviation, space launching and freight, and goods in 
international transit) along with a number of bank-
ing and other financial services are precluded from 
protectionist policies by annex 17-a.203

Protectionism of a Limited Nature Is 
Permissible for Cross-border Financial 
Services: •

Both the united States and Canada appear to be 
permitted to deny access to insurance of risks other 
than those listed in the annex.204 Mexico retains the 
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ability to enact protectionist policies related to insur-
ance only if a domestic insurance company already 
authorized to operate in Mexico is “able or deems con-
venient to enter into such insurance proposed to it.205

unlike the NaFTa agreement, the uSMCa does 
not contain a provision ensuring that domestic per-
sons be permitted to purchase these cross-border ser-
vices so long as the services are located elsewhere.206 
NaFTa clearly stated that “[e]ach Party shall per-
mit persons located in its territory, and its nationals 
wherever located, to purchase financial services from 
cross-border financial service providers of another 
Party located in the territory of that other Party or 
of another Party. This obligation does not require 

a Party to permit such providers to do business or 
solicit in its territory.” The revised agreement does 
not clearly obligate the Parties to permit such cross-
border purchases of financial services.

The limitation of market participants is never 
a good thing. More competition in a marketplace 
leads to greater efficiency and a lower price for the 
consumer. The uSMCa fails to contain the same pro-
vision that NaFTa had permitting foreign financial 
service providers to participate in the markets of all 
three countries. Failure to include this provision 
means that there are potentially less competitors in 
the market.
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Chapter 18: Telecommunications

Chapter 18 of the uSMCa covers the telecommu-
nications industry, a market previously governed 

under Chapter 13 of NaFTa.207 Much of the uSMCa 
chapter is the same as NaFTa. However, the uSMCa 
includes a number of provisions meant to ensure 
that dominant telecommunications firms do not use 
their position to keep international competitors out 
of their market.

reportedly, the major concern of negotiators was 
the dominant position held by Mexico’s Movil SaB 
(owned by billionaire Carlos Slim). aT&T has been 
challenging Movil in recent years, investing large 
amounts into wireless infrastructure in Mexico. 
regulations intended to limit Movil’s ability to keep 
competitors such as aT&T out of the Mexican market 
were recently overturned by the Mexican Supreme 
Court. The original negotiating position for the u.S. 
for the uSMCa was to freeze in place all existing com-
petitive restrictions on Movil. The eventual compro-
mise was to include such restrictions in uSMCa in 
general terms, applicable to providers from all parties, 
not just Mexico.

Article 18.6: Competitive Safeguards  —
This article requires the Parties to maintain 

“appropriate” measures to prevent anti-competitive 
activity such as cross-subsidization. These require-
ments may be appropriate in some telecommunica-
tions markets, especially those which enjoyed gov-
ernment regulatory benefits and still enjoy a large 
amount of market power as a result of this govern-
ment favoritism. Provisions such as the call in article 
18.6 for intervention only when “appropriate” can be 
pro-consumer, depending on how “appropriate” is 
defined and determined. 208

Article 18.7: Resale and Article 18.8: 
Unbundling of Network Elements •

article 18.7 bans unreasonable conditions on 
resale of telecommunications services to competi-
tors and article 18.8 requires providers to offer 
access to its network on an “unbundled” (piece-by-
piece) basis.209 These articles do not permit case-by-

case analysis and risk discouraging competition and 
investment, as potential competitors choose to “rent” 
telecommunications infrastructure from existing 
providers on an unbundled basis rather than build 
their own facilities. Many of the provisions—includ-
ing the requirement in article 18-8 that elements of 
a network be made available to competitors on an 
unbundled basis—were part of the united States’ 
Telecommunications act of 1996210 but were not part 
of NaFTa, which was adopted in 1994.

Article 18.9: Interconnection 
with Major Suppliers  —

This article requires that all providers offer inter-
connection to their network at reasonable rates.211 u.S. 
Courts long ago invalidated comprehensive forced 
unbundling rules written by the Federal Commu-
nications Commission.212 There is no reason to now 
impose them universally across North america. The 
consensus (though not universally held) view among 
economists is that interconnection mandates may be 
necessary even in strongly competitive and otherwise 
well-functioning markets.

Article 18.16: Approaches to Regulation •
article 18.16 explicitly declares that market forces 

may be more appropriate than regulation in setting 
telecommunications.213 That is a seemingly obvious 
point, but one that is not heard frequently among 
international regulators.

Article 18.17: Telecommunications 
Regulatory Bodies •

This article requires that Parties keep their regu-
latory bodies separate from the regulated provider.214 
It was once common for regulation to be determined 
and enforced by the regulated entity itself, and the 
system is still in use in many countries today.

Article 18.18: State-Owned Enterprises •
article 18.18 prohibits treating government-owned 

firms more favorably than privately-owned telecom-
munications service providers.215



36

BACKGROUNDER | NO. 3379
JaNuary 28, 2019  

Chapter 19: Digital Trade

Chapter 19 of the uSMCa addresses digital trade. 
This is a new chapter aimed at modernizing 

NaFTa. The chapter includes certainty in electronic 
contracting, the validity of electronic signatures, non-
discriminatory treatment of digital services, restric-
tions on imposing customs duties on digital products 
transmitted electronically, rules associated with data, 
and data transfers across borders.216

Article 19.2: Scope and General 
Provisions •

This article sets up the scope and general pro-
visions of digital trade between the united States, 
Mexico, and Canada. The digital trade chapter does 
not apply to government procurement, or “except 
for article 19.8 (Open Government Data), to infor-
mation held or processed by or on behalf of a Party, 
or measures related to that information, including 
measures related to its collection.”217 This chapter 
should increase certainty for online trade and any 
measures that affect the supply of a service “delivered 
or performed electronically are subject to Chapter 14 
(Investment), Chapter 15 (Cross-Border Trade in Ser-
vices), and Chapter 17 (Financial Services).”218

Article 19.3: Customs Duties •
Parties cannot “impose customs duties fees, or 

other charges on or in connection with the impor-
tation or exportation of digital products transmit-
ted electronically.”219 This includes, e-books, videos, 
music, software, and games.220 This increases the 
ease in facilitating digital trade, but the imposition 
of customs duties fees does not preclude a Party 
from imposing internal taxes, fees, or other charg-
es on digital products transmitted electronically.221 
The requirement that customs duties fees cannot 
be imposed on digital products is positive and will 
increase access to digitally-traded goods and services.

Article 19.4: Non-Discriminatory 
Treatment of Digital Products  —

Discrimination or less favorable treatment given 
to digital products created, produced, contracted for, 
commissioned, or first made available on commercial 
terms in another territory, is not permitted.222 How-
ever, this article does not apply to subsidies or grants, 
meaning that parties can discriminate by providing 
subsidies, grants, government-supported loans, guar-

antees, and insurance. It is good that the language 
requires non-discrimination as this will help facili-
tate trade, but with subsidies and the cultural excep-
tions in Chapter 15 (Cross-Border Trade in Services), 
it is unclear how effective it will be.

Article 19.6: Electronic Authentication 
and Electronic Signatures •

Parties are required to accept legal validity of a sig-
nature in electronic form, ensuring that suppliers will 
not be restricted in their use of electronic authentica-
tion or electronic signatures.223 This will be instru-
mental in facilitating digital transactions, particu-
larly for online trade and for traders who will now be 
able to fill out their paperwork online as described 
in article 19.9 (Paperless Trading) and Chapter 15 
(Cross-Border Trade in Services).

Article 19.7: Online Consumer 
Protection  —

This article states that transparent and effective 
measures are imperative for protecting consumers 
from fraudulent and deceptive commercial activities as 
described in article 21.4.2 (Competition Policy—Con-
sumer Protection).224 It guarantees that enforceable 
consumer protections, including for privacy and unso-
licited communications, apply to digital products and 
online commercial activities.225 The article also states 
that each “Party shall adopt or maintain consumer 
protection laws to proscribe fraudulent and decep-
tive activities.”226 It is not clear how proceedings would 
occur should legal action be taken. Consumer protec-
tion is important, but consumer protection from the 
competition policy chapter is likely adequate for this.

Article 19.8: Personal Information 
Protection  —

Consumer protection is expanded upon by extend-
ing protection to personal information. The article 
specifically addresses protection of personal infor-
mation of users of digital trade. It requires that each 
Party adopt or maintain a legal framework that pro-
vides protection for such information and suggests 
using the aPEC Privacy Framework and the OECD 
recommendation of the Council concerning Guide-
lines governing the Protection of Privacy and Trans-
border Flows of Personal Data. It is also stated that 

“each Party should encourage the development of 
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mechanisms to promote compatibility between these 
different regimes.”227 This should make the process of 
transferring and protecting data more efficient.

Those concerned about privacy may argue that 
it is a downside that the article does not establish a 
mandatory minimum of projections but there is a 
footnote that states that enforcing voluntary under-
takings of enterprises related to privacy is sufficient 
to meet the obligation. It should also be noted that 
the article does not preclude any of the Parties from 
adopting more strict privacy protections than stated 
in the agreement.228 The ability to transfer data across 
borders will be positive for trade facilitation as it will 
allow business to tailor their products to the citizens 
of each country. Privacy concerns are warranted but 
it is important that policies do not harm firms in a way 
that will deny consumers opportunities.229

Article 19.10: Principles on Access to and 
Use of the Internet for Digital Trade  —

unlike TPP, the access and use of the internet pro-
vision does not specifically reference net neutrality. It 
requires that devices cannot harm the network, and 
consumers in the territories must have the ability to 
access and use services and applications on the Internet 
and access information on the network management 
practices of the Internet access service supplier.230 This 
allows for more freedom than a net neutrality provi-
sion. a net neutrality provision would impose unnec-
essary and burdensome costs that would disincen-
tivize investment and development of networks and 
services, which would cut consumers off from better 
services that would result from innovation. However, 
this article does impose some elements of net neutral-
ity regulation, such as 19.10.a which states “access and 
use services and applications of a consumer’s choice 
available on the Internet, subject to reasonable network 
management.”231 The freedom of internet service pro-
viders (ISPs) gives everyday consumers more options 
for plans that best suit their needs.232 No ISP has ever 
announced plans to adopt a “fast lane” pricing system 
and the greater market access created through trade 
between the united States, Canada, and Mexico will 
allow for the development of innovative service plans 
that will promote competition and benefit consumers.233

Article 19.11: Cross-Border Transfer of 
Information by Electronic Means •

The restriction of the transfer of data across bor-
ders is not permitted. The article states that, “No 

Party shall prohibit or restrict the cross-border trans-
fer of information, including personal information, by 
electronic means if this activity is for the conduct of 
the business of a covered person.”234

However, nothing in the article can prevent a party 
from adopting a measure that is inconsistent with that 
paragraph in order to achieve a public policy objec-
tive as long as it is not applied in a manner that allows 
for unjustifiable discrimination, acts as a disguised 
restriction on trade, does not impose restrictions 
on transfers of information more than necessary to 
achieve the policy objective. as stated in the footnote, 

“a measure does not meet the conditions of this para-
graph if it accords different treatment to data transfers 
solely on the basis that they are cross-border in a man-
ner that modifies the conditions of competition to the 
detriment of service suppliers of another Party.”235 as 
in the Eu, the allowance for free transference of data 
has brought up many privacy issues but it is an impor-
tant aspect of facilitating trade, and by strictly banning 
data transfer, consumers and producers incur greater 
costs in the form of higher prices and less choice.

Article 19.12: Location of 
Computing Facilities •

This article addresses data localization. It simply 
states that, “No Party shall require a covered person 
to use or locate computing facilities in that Party’s 
territory as a condition for conducting business in 
that territory.”236 Data localization is a difficult issue 
when the objective is to facilitate trade as it increases 
costs to businesses and requires that they can only 
work in a country “if they build out or lease costly sep-
arate data infrastructures in that country.”237 This 
limits access to foreign services and acts as a pro-
tectionist measure in an age in which the transfer 
of data is important for day-to-day business. There 
is concern from Canadians, including the Canadian 
provinces of British Columbia and Nova Scotia, which 
have strict data localization rules to secure sensitive 
health information. 238 However, it is not more like-
ly that, “Canadian citizens’ data can be better safe-
guarded in Canada, Mexican citizens’ data in Mexico, 
and u.S. citizens’ data in the united States.”239 In a 
study performed by researchers Martina Ferracane 
and Erik van der Marcel, it was found that if countries 
lifted their restrictions on the cross-border flow of 
data, the imports of services would rise on average 
by five percent across all countries.”240
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Article 19.15: Cybersecurity  —
This article states that each Party recognizes 

the threats to digital trade caused by cybersecurity 
breaches and that each Party should build national 
capabilities to overcome those threats should they 
come to fruition. The article states that Parties 
should undertake “risk-based” measures and favor 

“self-policing according to ‘consensus-based stan-
dards’ over more prescriptive regulations.”241 This 
provision merely recognizes the threat to digital 
trade and does not require action, so it is unlikely it 
will have an impact.

Article 19.16: Source Code •
article 19.16 prevents parties from requiring “the 

transfer of, or access to, source code of software 
owned by a person of another Party, or to an algo-
rithm expressed in that source code, as a condition for 
the import, distribution, sale or use of that software, 
or of products containing that software, in its terri-
tory.” Similarly to TPP, this article does not allow the 
Parties to require the disclosure of source code and 
it bars “governments from requiring the disclosure 
of ‘algorithms expressed in that source code’ unless 
that disclosure was required by a regulatory body 
for a ‘specific investigation, inspection, examination 
enforcement action or proceeding.’”242 The footnote 
states, “Such disclosure shall not be construed to 
negatively affect the software source code’s status as 
a trade secret, if such status is claimed by the trade 
secret owner.” These protections will incentivize 
innovation in data as “[they] reduce[] the risk of Par-
ties imposing mandates for algorithmic transparency 
on aI systems developed in other countries thereby 
exposing them to considerable intellectual property 
risks.”243 algorithmic transparency requirements 
could be used to force foreign companies to reveal 
intellectual property that could help firms in the 
domestic country.244 The article does allow for algo-
rithmic mandates for foreign and domestic firms but 
it prohibits the use of it as a protectionist measure.245

Article 19.17: Interactive 
Computer Services •

Interactive Computer service is defined as “any 
system or service that provides or enables electronic 
access by multiple users to a computer server.”246 This 
article aims to provide protection from regulation by 
the Parties based purely on content. The Parties are 
not permitted to impose “liability on a supplier or 

user of an interactive computer service on account 
of: (a) any action voluntarily taken in good faith by 
the supplier or user to restrict access to or availabil-
ity of material that is accessible or available through 
its supply or use of the interactive computer services 
and that the supplier or user considers to be harm-
ful or objectionable; or (b) any action taken to enable 
or make available the technical means that enable 
an information content provider or other persons 
to restrict access to material that it considers to be 
harmful or objectionable.”247 This safe harbor will 
allow for interactive computer services to tailor their 
content to their users, which will increase the quality 
of services for consumers.248

Annex 19-A •
This annex addresses rules that apply to Mexico 

only and states that article 19.17 will not apply to 
Mexico until three years after the uSMCa has been 
in force and that article 19.17 is subject to “article 
32.1 (General Exceptions), which, among other things, 
provides that, for purposes of Chapter 19, the excep-
tion for measures necessary to protect public morals 
pursuant to paragraph (a) of article XIV of GaTS is 
incorporated into and made part of this agreement, 
mutatis mutandis.”249

Mexico is required to enact new legislation to 
comply as it does not have much jurisprudence with 
respect to interactive computer services.250 This leg-
islative change has the potential for increased inno-
vation in Mexico resulting in “new Mexican-grown 
startups as well as open[ing] up Mexico to more 
relocation and job creation by non-Mexican Internet 
companies.”251

The annex also mentioned the necessity of taking 
measures that protect public morals. In particular, it 
states: “The Parties agree that measures necessary to 
protect against online sex trafficking, sexual exploita-
tion of children, and prostitution, such as Public Law 
115-164, the “allow States and Victims to Fight Online 
Sex Trafficking act of 2017,” which amends the Com-
munications act of 1934, and any relevant provisions 
of Ley General para Prevenir, Sancionar y Erradicar 
los Delitos en Materia de Trata de Personas y para la 
Protección y asistencia a las Víctimas de estos delitos, 
are measures necessary to protect public morals.”252 
It is unclear how effective this measure will be, partic-
ularly as FOSTa was not needed “to redress sex traf-
ficking or the sexual exploitation of children,” and if 
it will be abused.
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Chapter 20: Intellectual Property Rights

This chapter creates a legal framework of mini-
mum standards for the protection and enforce-

ment of intellectual property rights between the 
united States, Mexico, and Canada. It builds on 
existing international agreements that address IP 
such as the World Trade Organization agreement 
on Trade-related aspects of Intellectual Property 
rights (TrIPS) and treaties administered by the 
World Intellectual Property Organization (WIPO).253

The chapter is comprised of obligations on copy-
right and related rights, trademarks, geographical 
indications, industrial designs, patents, data protec-
tion for pharmaceutical and agricultural chemical 
products, trade secrets, and IP rights enforcement.254 
Overall, this chapter provides many protections for 
intellectual property that will promote innovation 
in North america and will afford businesses and indi-
viduals protective rights that they would receive in 
the united States.

Section A: General Provisions •
article 20.8 addresses national treatment and 

states that “[i]n respect of all categories of intellec-
tual property covered in this Chapter, each Party 
shall accord to nationals of another Party treatment 
no less favorable than it accords to its own nationals 
with regard to the protection of intellectual prop-
erty rights.”255 This requires equal treatment across 
each country as their intellectual property right 
laws evolve.

Section B: Cooperation •
This section creates an institutional framework 

for intellectual property cooperation, which under 
article 20. 14 creates a committee to address infringe-
ment, border enforcement of IP rights, exchanging 
information on the value of trade secrets, proce-
dural fairness in patent litigation, and the coordina-
tion of recognition and protection of geographical 
indicators.256

The Parties are required to commit to ratifying or 
acceding to different multilateral IP agreements. This 
includes: the Madrid Protocol and Singapore Treaty 
concerning trademarks; the Budapest Treaty on the 
International recognition of the Deposit of Microor-
ganisms for the Purposes of Patent Procedure dealing 
with deposit of microorganisms for the purpose of pat-
ent procedures; the 1991 act of the International Con-

vention for the Protection of New Varieties of Plants 
(uPOV 91); the WIPO Internet Treaties dealing with 
copyright and related rights; and the Brussels Conven-
tion on the distribution of program-carrying signals 
transmitted by satellite.257 This should help enforce 
intellectual property protections, but the commit-
tee should be more representative and include inves-
tors, business owners, executives, and entrepreneurs 
instead of government representatives, exclusively.

Section C: Trademarks •
This section addresses the protection of trade-

marks and is similar to the provisions included in 
TPP. The sections states that there must be protec-
tion against infringement upon the use of trademarks, 
like brand names and symbols, and sound and scent 
marks. Section a, article 20. 7(2)(a) states that each 
party must ratify the Madrid Protocol, which is a 
treaty that allows trademark owners to register in 
any member countries with a single application.258 
The united States and Mexico are already Madrid 
Protocol members, and Canada is moving toward 
membership as part of their Trademarks act, which 
will be enacted early 2019, so this will not have a sig-
nificant effect.

article 20.17 sets out rules for types of signs that 
can be registered as trademarks, and this provides 
favorable treatment for non-traditional trademarks 
including sounds and scents.259 This will be important 
for certain industries such as perfume manufactur-
ers but is unlikely to have a substantial economic or 
legal impact.260

The section also states rules and procedures 
that promote transparency and efficiency. Canada 
does not currently have a system that incorporates 
international trademark treaties but is undertaking 
reform, also as part of their Trademarks act.261

Section E: Geographical Indications •
Some products are identified by where they come 

from, such as Idaho potatoes or Champagne (a spar-
kling wine from the region in France). In the u.S., 
these geographic indications are generally treated 
as trademarks, which convey not just the geographic 
source of the product but other information such as 
quality.262

a conflict arises though when a geographic name 
for a product no longer communicates this geography 
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to consumers but instead conveys the type of product. 
The u.S. Patent and Trademark Office, as explained 
by the Congressional research Service, “does not pro-
tect geographic terms that are considered ‘generic’ or 

‘so widely used that consumers view it as designating a 
category of all of the goods/services of the same type, 
rather than as a geographic origin.’”263

In international trade, especially with Europe, 
there are difficulties for u.S. producers calling their 
products by their common names (i.e. generic names) 
because other countries think those names should be 
protected geographic indications.264

The Office of the united States Trade representa-
tive’s “Summary of Objectives for the NaFTa rene-
gotiation” listed this important objective: “Prevent 
the undermining of market access for u.S. products 
through the improper use of a country’s system for 
protecting or recognizing geographical indications, 
including failing to ensure transparency and proce-
dural fairness and protecting generic terms.”265

The uSMCa tries to address this problem266 
between the member countries and creates a frame-
work that should help the u.S. influence how geo-
graphic indications are addressed in future trade 
agreements as opposed to Europe doing so through 
its restrictive approach.267

Some specific provisions include allowing inter-
ested persons to object to the protection of a geo-
graphic indication and allowing a country to refuse 
protection on various grounds, including when the 
geographic indication is the common name for the 
good within the country.268 The uSMCa also includes 
a section listing some factors that may be considered 
when determining whether a term is the common 
name for the good.

Section F, Subsection A: 
General Patents •

article 20. 36 sets out what can be patented. a 
party cannot “limit claims for new processes of using 
a known product to those that do not claim the use of 
the product as such.”269 This provides more freedom 
to entrepreneurs for products they want to patent.

This subsection includes requirements for patent 
term adjustment (article 20.44) to compensate patent 
applicants for delays considered unreasonable when 
processing patent applications.270 a similar provision 
to this was included in TPP but was suspended once 
the united States withdrew. This article provides for 
adjustment of the term of a patent to compensate 

for delays in issuance five years from the filing date 
or three years after the request of an examination, 
whichever is later.271 This provides greater protec-
tion for those forced to wait longer for patent issu-
ance but could complicate the determination of the 
expiration date of a patent.272 The united States has 
such a policy already in place and Canada has been 
granted 4.5 years to make the necessary changes to 
domestic law and policy.

The exclusions from the determination of a delay 
include any that are not attributable directly to the 
patent office. This will require some clarification for 
what types of delays would be considered unreason-
able. The agreement also does not give a specific maxi-
mum term for the extension of a patent term.273 It is 
likely that this task would be given to the individual 
parties’ intellectual property agencies. This would be 
more appropriate as they can better understand the 
needs of their citizens.

Section F, Subsection C: Measures 
Relating to Pharmaceutical Products •

a biologic is defined as, “a product that is produced 
using biotechnology processes and that is, or, alter-
natively, contains, a virus, therapeutic serum, toxin, 
antitoxin, vaccine, blood, blood component or deriva-
tive, allergenic product, protein, or analogous product, 
for use in human beings for the prevention, treatment, 
or cure of a disease or condition.”274 Patents cannot be 
used until the pharmaceutical is ready for market, so 
extensions are given based on unreasonable regulato-
ry delays. This is intended to “protect[] the innovator 
manufacturer’s undisclosed data concerning the safe-
ty and efficacy of a new pharmaceutical product such 
that a generic manufacturer cannot obtain market 
approval for a generic version of the product before 
the data protection term expires, if the generic relies 
on the undisclosed data.”275 In article 20.49, Canada 
is required to extend the data protection term for bio-
logics by an additional two years. The minimum stan-
dard of data protection is 10 years, which the united 
States exceeds with a term of 12 years. Currently, 
Canada’s data protection law gives an 8 year term for 
data protection with an additional 6 months exten-
sion for pediatrics, which runs from the date of first 
marketing approval for new pharmaceutical products 
containing biologics or small molecule drugs.276 The 
reason for this is that children are excluded from clin-
ical trials, so the extension is given to encourage com-
panies to take on risks to experiment on the biologic’s 
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effects on children without testing on them. a biologic 
cannot be applied to a previously considered biologic. 
Canada has been granted 5 years to implement the 
additional 2 year obligation into domestic law.

It is not required that Canada provide data protec-
tion for data “which has been generated for new indi-
cations/uses of approved drugs[,] [and] [n]ew small 
molecule drugs will continue to be entitled to only 
eight years of data protection.”277 It is also not clear 
whether the increased term will apply retroactively 
to previously approved biologic drug products, which 
means that those currently approved may not have as 
great protections as those approved once the law has 
been implemented.

Mexican law does not have data exclusivity for 
anything related to biologics or small molecule drugs. 
It is likely that Mexico will use recognition or a har-
monization of standards for drugs that originate in 
the united States or Canada.

Section G: Industrial Designs •
article 20.54 gives a one year grace period from the 

filing date for disclosures of new industrial designs by 
the applicant of the design or by any person who has 
information from the design applicant.278 Such dis-
closures will not prevent the issuance of an industrial 
design that was filed during the one year grace period. 
Protection for industrial designs is granted for at least 
15 years. Canada has implemented amendments to 
their Industrial Design act to incorporate new legis-
lation that applies to the grace period for industrial 
designs.279

Section H: Copyright and Related Rights •
under article 20.58 each Party will have the “abili-

ty to tailor the legal rights held by performers and pro-
ducers of phonograms in broadcasts through analog 
transmissions and other non-interactive means.”280 
It is required that any limitations of non-interactive 
transmissions should not discriminate against the 
right of the performer or producer of the phonograms 
to obtain fair payment.281

article 20.63 gives a term for copyright protec-
tion that is no less than 70 years after the death of an 
author and “provides two additional for calculating 
a term of protection,” if it is not based on the life of a 
natural person.282 The united States is already com-
pliant with this term, as of 1998 and the Copyright 
Term Extension act.283 Mexico’s copyright term is 
over 100 years, making it compliant also.284 Canada 

has been granted 2.5 years to implement these chang-
es. If Canada makes it retroactive, then works that 
are around 50 years old “may not fall into the public 
domain for another 20 years or more.”285 Similar pro-
visions will also apply to corporate copyrights.

article 20.67 relates to electronic measures for 
protecting copyright. In particular, it includes techno-
logical protection measures (TPMs), e.g. digital locks, 
which create rules that make exceptions for good faith 
activities and listing specific non-infringing activities 
or circumstances.286 article 20.68 provides the pro-
tection of rights management information (rMI), e.g. 
digital watermarks, which is defined as “information 
that identifies a work, performance or phonogram, the 
author of the work, the performer of the performance 
or the producer of the phonogram; or the owner of any 
right in the work, performance or phonogram; infor-
mation about the terms and conditions of the use of 
the work, performance or phonogram; or any numbers 
or codes that represent the information referred to 
in subparagraphs (a) and (b), if any of these items is 
attached to a copy of the work, performance or pho-
nogram or appears in connection with the communi-
cation or making available of a work, performance or 
phonogram to the public.”287 This article also requires 
each Party to establish effective and suitable legal 
remedies for cases of misuse of rMI.288

Section I: Trade Secrets •
This sections sets out provisions that relate to the 

protection of trade secrets and enforcement through 
civil and criminal measures. article 20.71 requires 
that a party cannot set a limit on the term of trade 
secret protection. article 20.76 offers guidance for the 
behavior of the judiciary on confidentiality in trade 
secret matters and prevents judges from disclosing 
information that is asserted to be a trade secret before 
permitting a litigant to make a submission under seal 
privately.289 This is an important provision as it is 
essential a judge can determine if something is a trade 
secret, but the litigant must also be given confidenti-
ality before a judge can release it to the public. This 
is important for the protection of trade secrets and 
so that the protection of trade secrets is not abused.

article 20.77 states that the parties are not permit-
ted to discourage or impede the voluntary licensing 
or transfer of trade secrets. This is an important free-
dom for businesses should they sell a company that is 
predicated on a trade secret and want to transfer the 
secret with the sale, for example.
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It may be required that Canada criminalize the 
willful misappropriation of trade secret; this includes 
practices such as breach of contract, breach of confi-
dence, and inducement to breach.290 Such protection 
will be important for businesses that rely on a supply 
chain across all three countries as it will incentivize 
the protection of such secrets, which are important 
for promoting innovation.

Section J: Enforcement •
article 20.82 uses strong language for statutory 

damages for infringement of IP, which requires that 
damages be regarded as a deterrent and fully compen-
satory for any harm caused by infringement.291

This section provides a scheme for pre-established 
damages for trademark infringement. These dam-
ages should be “in an amount sufficient to constitute 
a deterrent to future infringements and to compen-
sate fully the right holder for the harm caused by the 
infringement.”292 Currently, Canada does not have 
statutory damages under Canadian law for trademark 
infringement. The agreement permits customs offi-
cials to “take control of suspected counterfeit trade-
mark or pirated copyright goods that are imported, 
ready for export, in-transit, or admitted into or exit-
ing a free trade zone or bonded warehouse.”293 This 
may also be extended to allow customs officials to 
stop shipments that are passing through Canada 
that are suspected of holding counterfeit or pirated 
products.294 Customs officials will also be allowed to 

destroy “suspected counterfeit trademark goods or 
pirated copyright goods” if it is determined that the 
goods are infringing and the Canadian Intellectual 
Property Office or a court would not be required to 
make a finding of infringement prior to destruction.295 
although it is extremely positive that the agreement 
has implemented what will likely be effective rules 
of enforcement, not allowing for due process could 
cause problems down the line, defeating the aims of 
increasing efficiency. allowing customs officials to 
destroy suspected counterfeit trademark goods or 
pirated copyright goods should disincentivize the 
black market, but for those wrongly accused, there is 
no protection, and this could have repercussions for 
entrepreneurship that would reduce trade facilitation 
and leave consumers with less variety.

article 20.86 creates a criminal offence if satellite 
signals are intercepted or equipment is made to inter-
cept satellite signals.

Canada would not concede on ISP liability. arti-
cle 20.89 requires that legal remedies be available 
for copyright infringement that occurs online and 
safe harbors to limit the liability of ISPs. The service 
provider must adopt and implement policies and 
standard technical measures including a “notice-
and-takedown” system and cannot receive a direct 
financial benefit from infringement activities.296 Can-
ada is exempt from the provision’s application based 
on its current “notice-and-notice” system and other 
safeguards included in Canadian copyright law.297
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Chapter 21: Competition Policy

Chapter 21 of the uSMCa addresses competition 
policy in order to keep anticompetitive practic-

es in check. This chapter was previously Chapter 15 
in NaFTa, which was quite different from the new 
uSMCa chapter. The chapter states that national 
competition laws can be applied in Party terri-
tory, but a Party cannot be prevented from apply-
ing their competition laws outside of their borders 
should they have the jurisdiction. unlike the NaFTa 
chapter, Monopolies and State Enterprises are not 
explicitly addressed (they have their own chapter) 
and this chapter states that dispute settlement may 
not be used for any matter that arises under the com-
petition policy chapter.

Article 21.1: Competition Law 
and Authorities  —

This article sets up the requirement of competition 
laws and authorities. The article states that national 
competition laws can be applied in Party territory, 
but a Party cannot be prevented “from applying its 
national competition laws to commercial activities 
outside its borders that have an appropriate nexus 
to its jurisdiction.”298 It is unclear what “appropri-
ate nexus” means, so it will be up to the competition 
agencies to clearly define the terms in the agreement, 
and if disagreement arises between the countries, the 
authorities will have to resolve in consultations.299

Article 21.2: Procedural Fairness in 
Competition Law Enforcement •

This article is completely new and stipulates that 
investigations must be timely and give subjects access 
to the concerns the agency has with their behavior, 
which includes the competition laws allegedly being 
violated.300 an impartial judicial or administrative 
authority must be available for subjects presenting 
evidence supporting their defense. If an administra-
tive authority presides over the case, “the decision-
making body must be independent of the unit offer-
ing evidence in support of the allegation.”301 Mergers 
are also addressed. It is often complained that com-
petition authorities take too long reviewing merg-
ers, so the agreement requires that investigations 
be conducted on a definitive deadline or “within a 
reasonable time frame.”302 Early consultations are 
to be permitted between the competition authori-
ties and merging companies, which would give the 

agencies the ability to state concerns before alleging 
any misconduct.

It is unclear what the effects of the procedural 
fairness will have, particularly as this chapter is very 
different from the equivalent in other u.S. free trade 
agreements. usually only three provisions are stat-
ed; there should be a law, an agency, and no discrimi-
nation.303 However, it should not have much impact 
as the business community in the u.S. has not had 
an adverse or difficult relationship with Mexican or 
Canadian competition authorities.304

Article 21.3: Cooperation •
This article provides guidance on how the authori-

ties should cooperate and coordinate between each 
of the countries competition authorities “to foster 
effective competition law enforcement in the free 
trade area.”305 However, the agreement should not 
significantly change the way the countries’ competi-
tion agencies interact. The most effective cooperation 
between authorities comes from day-to-day consulta-
tions regarding cross-jurisdictional competition pro-
ceedings, which will be built on trust that develops 
from working together over time.306

Article 21.6: Consultations  —
The countries must describe how an issue affects 

their trade with relevant public information, and in 
response, the country being taken issue with must 
accord “full and sympathetic consideration to the 
concerns” of the country.307 This is quite vague and 
will likely require the authorities to carefully define 
the parameters of “full and sympathetic consider-
ation to the concerns.”

Article 21.7: Non-Application 
of Dispute Settlement •

The text states that “[n]o Party shall have recourse 
to dispute settlement under this agreement for any 
matter arising under this Chapter.”308 This could 
provide some sort of loophole for Mexico to use their 
national competition authorities instead of employ-
ing dispute settlement.

Overall, it can be argued that competition policies 
should not be addressed in trade agreements as the 
purpose of trade is to increase competition. How-
ever, competitor policies are implemented because 
domestic competition policies cannot be used to pre-
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vent anticompetitive effects of export cartels or merg-
ers and acquisitions that take place abroad. Domes-
tic competition policies can only be used if it can be 
proven that harm was caused in the home market. 
There are situations in which a foreign country may 
misuse their competition law to impede internation-
al trade and investment “by imposing unreasonable, 
unjustified or discriminatory burden or restriction” 
on commerce.309 It includes actions of the foreign gov-
ernment that may not violate a trade or an investment 
agreement.310 Competition policies are often used as a 
protectionist tool, so there is cause to be wary of such 
an extensive chapter in this area.



45

BACKGROUNDER | NO. 3379
JaNuary 28, 2019  

Chapter 22: State-Owned Enterprises and Designated Monopolies

Chapter 22 of the uSMCa places restrictions on 
state-owned enterprises (SOEs) and designated 

private monopolies. a similar chapter does not exist 
in NaFTa. SOEs are defined as an enterprise that 
is principally engaged in commercial activities that 
directly or indirectly own more than 50 percent of 
the enterprise or otherwise have the power to control 
the enterprise.311 Non-commercial assistance means 
money such as grants or loan forgiveness, loans to 
non-credit worthy enterprises and the provision of 
goods or services, other than general infrastructure, 
on terms more favorable than those commercially 
available to the enterprise.312

Article 22.7: Adverse Effects 
and Article 22.8: Injury •

Chapter 22 generally requires SOEs to operate 
in a non-discriminatory manner based on commer-
cial considerations rather than favoring home coun-
try enterprises when making purchases or sales of 
goods and services. It also imposes restrictions on 
noncommercial assistance by government to SOEs 
and designated private monopolies. Specifically, SOEs 
and designated monopolies may not cause “adverse 
effects”313 or cause “material injury to a domestic 
industry” by “displac[ing] or imped[ing] from the 
market a competing good or service or by “significant 
price undercutting.”314

Article 22.10: Transparency •
The parties are required to provide to the other 

Parties or make publicly available a list of state-
owned enterprises and designated monopolies and 
to update the list annually.315 upon request, the Par-
ties must provide substantial information about their 
SOEs and designated monopolies.

Article 22.12: Committee on State-Owned 
Enterprises and Designated Monopolies •

The uSMCa establishes a Committee on State-
owned Enterprises and Designated Monopolies to 
address issues that arise.316 Having a forum to address 
concerns over SOEs is a constructive way to limit 
their pervasiveness in the market.

Article 22.13: Exception  —
There are other exemptions, including exemptions 

for financial services, export financing, independent 
pension funds, and “subcentral” (state, provincial and 
local) SOEs and designated monopolies.317 Paragraph 
1(a) specifies that exemptions be permitted in cases 
of temporary national or global economic emergency.

Annex 22-A: Threshold Calculation •
SOEs or designated monopolies with revenues 

less than 175 million International Monetary Fund 
Special Drawing rights (SDrs)—about uS $250 mil-
lion—are exempt.318 This amount is to be adjusted 
periodically for inflation. This threshold should be 
viewed as a positive since it limits the size of SOEs, or 
designated monopolies, that are exempt.
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Chapter 23: Labor

Chapter 23 of the uSMCa covers labor rights, protec-
tions, and policies, including the creation of a labor 

council made up of representatives from each country.319 
Most provisions in this chapter should be innocuous for 
the u.S. as the u.S. already has strong laws protecting 
workers rights and freedom from discrimination. How-
ever, the provisions addressing discrimination on the 
basis of sexual orientation or gender identity, as well as 
the provisions calling for “consideration” and “advance-
ment” of provisions such as child care and nursing moth-
ers, could be misused to impose unnecessary and costly 
new regulations on u.S. businesses.320

Heritage Foundation experts support worker 
rights, freedoms, and equal treatment.321 However, 
those rights must be considered alongside the rights, 
freedoms, and equal treatment of workers who are 
business owners. Labor policies should have a mini-
mal role in trade agreements, seeking to protect basic 
rights such as freedom from forced labor and freedom 
of association. Trade agreements should not be used 
to pursue social policy agendas.

Article 23.3: Labor Rights  —  to •
The section on labor rights adopts four labor rights 

as stated in the ILO Declaration on rights at Work, 
including: “freedom of association and the effective 
recognition of the right to collective bargaining; the 
elimination of all forms of forced or coercive labor; the 
effective abolition of child labor and, for the purpose 
of this agreement, a prohibition on the worst forms 
of child labor; and the elimination of discrimination 
in respect of employment and occupation.”322 The 
agreement also stipulates that parties must adopt and 
maintain statutes and regulations “governing accept-
able work conditions including minimum wages, work 
hours, and occupational safety and health.”323

These provisions are far less binding on the u.S. 
than on Mexico as the u.S. already abides by these 
terms. Mexico will likely have to take significant 
action to meet these labor terms of agreement, but 
the Mexican government confirmed that these terms 
are within the mandate provided to the incoming gov-
ernment per the recent elections. although the u.S. 
already has laws that meet these labor terms, some of 
the language—particularly with respect to discrimi-
nation—could be misused to pursue a radical liberal 
agenda in areas such as women’s compensation, sex-
ual orientation, and gender identity.

Article 23.6: Forced or Compulsory 
Labor  —  to •

This section prohibits the importation of goods 
produced in whole or in part through forced or com-
pulsory labor, including forced or compulsory child 
labor. The u.S. already has laws prohibiting such 
forced labor. The agreement requires cooperation 
between the parties to identify goods produced 
through forced labor.324

Article 23.7: Violence Against 
Workers  —  to •

This section recognizes the rights of workers to 
form labor organizations “free from violence, threats, 
and intimidation” and it requires governments to 
address such violations.325 While intended to sup-
port union activities and pursue government action 
against employer wrongdoing, the terms could be 
used in the u.S. to enforce those protections in 
reverse—that is, to prosecute unions that engage in 
violence, threats, and intimidation against workers in 
their efforts to organize, gain members, and promote 
their causes.

Annex 23-A: Worker Representation in 
Collective Bargaining in Mexico  —  to •

Pursuant to the terms of agreement in this chapter, 
the agreement specifies that “Mexico shall adopt and 
maintain the following provisions…[and] the incom-
ing Mexican government has confirmed that each of 
these provisions is within the scope of the mandate 
provided to the incoming government by the people 
of Mexico in the recent elections.”326 Those provisions 
generally require Mexico to: implement laws allowing 
workers to engage in collective bargaining; provide an 
impartial body to register union elections; and allow 
workers to join a union of their choice through a “per-
sonal, free, and secrete vote.”327

Article 23.9: Sex-Based Discrimination 
in the Workplace •

article 23.9 states that the Parties shall imple-
ment policies that “recognize the goal of eliminating 
sex-based discrimination in employment” and that 

“support the goal of promoting equality of women.”328 
But then it adds an inappropriate reference to “sex-
ual orientation and gender identity” (SOGI) policies 
that would actually undermine the privacy, safety, 



47

BACKGROUNDER | NO. 3379
JaNuary 28, 2019  

and equality of women.329 Even though the state-
ment’s impact on the u.S. is nullified by the phrase 
that a Party may implement policies “that it consid-
ers appropriate,” these provisions have no place in an 
international trade agreement.330 a footnote to the 
section also states that the u.S. federal government’s 
own hiring policies are sufficient to fulfill article 23.9 
and that no additional actions are required, includ-
ing any amendments to Title VII in the Civil rights 
act of 1964. Nonetheless, inclusion of SOGI needlessly 
politicizes a trade agreement.331 That is because the 
terms “sexual orientation and gender identity” insert 
social ideologies into a non-discrimination provision 
that is intended to protect against unjust discrimi-
nation. unlike being female, which is an immutable 
characteristic, sexual orientation is, at least in part, 
based upon conduct, and gender identity is a subjec-
tive internal perception. Heritage Foundation experts 
have long opposed the expansion of antidiscrimina-
tion laws in this way.

The u.S. is party to 14 trade agreement covering 20 
nations, and none have provisions relating to sexual 
orientation and gender identity. In the u.S., the leg-
islative process has always been the way to ascertain 
or achieve consensus on such matters and decide how 
best to address such issues in law. The definition of 

“sex” as including SOGI is a subject of intense political 
debate and is far from settled.

In other areas of law, the Trump administration 
has worked to clarify that sexual orientation and 
gender identity should not be confused with or con-
flated with sex-based discrimination. In October 2017, 
attorney General Jeff Sessions issued a memo to u.S. 
attorneys clarifying Title VII of the Civil rights act, 
stating that “Title VII’s prohibition on sex discrimi-
nation [in employment] encompasses discrimination 
between men and women but does not encompass dis-
crimination based on gender identity per se, includ-
ing transgender status.”332 The u.S. Department of 
Justice also filed amicus curiae briefs in two cases to 
clarify that Title VII’s definition of sex includes nei-
ther sexual orientation nor gender identity.333 The 
petitions for writs of certiorari in these two cases 
are currently pending before the u.S. Supreme Court.

Where SOGI policies have been enacted in the u.S., 
they have contributed to social tension and costly 
litigation due to their failure to distinguish between 
unjust discrimination and reasonable disagreement 
over issues like the definition of marriage and the best 
treatments for gender dysphoria.334

The Trump administration should resist efforts 
from negotiating partners to include social ideologies 
like sexual orientation and gender identity into trade 
agreements. It should respect the will of the people 
as expressed through their elected representatives to 
enact policies that are best for americans.
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Chapter 24: Environment

Chapter 24, the environmental chapter, has broad, 
boilerplate language similar to all u.S. trade 

agreements to protect air and water quality.335 unlike 
the previous NaFTa agreement, the environmental 
chapter is an agreement itself, not a side agreement.

The chapter states that participating countries 
cannot fail to enforce environmental laws in order 
to influence trade and stipulates commitments and 
cooperation to decrease ship pollution, marine litter, 
and ozone depleting substance.336 Parties will pro-
mote corporate social responsibility, encourage vol-
untary mechanisms to improve the environment, and 
work together to address invasive species. Trilateral 
cooperation will also combat the illegal trade of wild 
fauna and flora as well as combat illegal fishing and 
forestry trade. The chapter also dedicates a section 
to eliminating fishing subsidies to prevent overfish-
ing. While eliminating fishing subsidies and ground-
ing environmental policy in market-based, private 
property rights principles, most of the environmental 
chapter focuses on regulating trade.

In fact, many of the environmental provisions are 
problematic because they are not concerned direct-
ly with trade but are primarily focused on ensuring 
that the parties to the agreement properly develop 
and enforce their own environmental laws. Even 
provisions to prohibit nations from weakening envi-
ronmental laws in order to attract trade and invest-
ment are about preserving environmental protection 
instead of promoting trade.

Article 24.13: Corporate Social 
Responsibility and Responsible 
Business Conduct and Article 24.14 
Voluntary Mechanisms to Enhance 
Environmental Performance •

Stipulations that are voluntary set the framework 
for potential mandatory requirement and regulations 
in the future and could lock the united States into 
complying with costly, ineffective regulations. Cor-

porate social responsibility is one such example.337 
While companies may want to impose voluntary stan-
dards to virtue signal to the consumers that they are 
going green, those voluntary measures could easily 
become mandatory standards in the future. Further-
more, the standards could be used as a mechanism 
to squeeze out smaller competitors because a larger 
company will more readily absorb the costs.

Article 24.9: Protection of 
the Ozone Layer •

another potential concern is the commitment to 
reduce ozone-depleting substances.338 The Kigali 
amendment, an amendment to the Montreal Protocol, 
requires an 85 percent phase-down of the production 
and consumption of hydrofluorocarbons (HFCs) by 
2036 for developed nations, and by 2046 for devel-
oping nations. However, the phase-out of HFCs is 
clearly motivated by their potential to contribute to 
climate change rather than their potential to deplete 
the ozone.339 In this regard, the Kigali amendment 
would inappropriately expand the scope and focus of 
the Montreal Protocol. Canada ratified the amend-
ment in November 2017.

Precedent indicates that the advice-and-consent 
process is required for the u.S. to ratify Kigali, which 
the Senate should not do. The uSMCa should not be 
an avenue to advance the objectives of the Kigali 
amendment, which has little to do with ozone deple-
tion and almost everything to do with climate change.

Chapter 24: Omitted language •
In some respects, the environmental chapter has 

received more attention for what it does not include. 
One welcome and notable omission: There is no lan-
guage on climate change. The parties are wise to 
forgo such language. any language to reduce carbon 
dioxide or other greenhouse gas emissions, voluntary 
or otherwise, would harm energy consumers for no 
meaningful climate benefit.
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Chapter 25: Small and Medium-Sized Enterprises

This chapter is largely an aspirational chapter 
where the party governments recognize the “fun-

damental role of SMEs in maintaining dynamism and 
enhancing competitiveness” in the Party states’ econ-
omies. The Parties agree in principle to create vari-
ous centers, incubators, and accelerators designed to 
increase small and medium-sized enterprises’ (SMEs) 
role in international trade.340 The Parties each agree 
to maintain a public website directed at SMEs provid-
ing information about the uSMCa.341
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Chapter 26: Competitiveness

This chapter sets up a committee of government 
officials to discuss and develop activities that sup-

port “a strong economic environment that incentiv-
izes production in North america.”342 The committee 
has the opportunity to bring in “interested persons 
to provide input on matters relevant to enhancing 
competitiveness.”343

Article 26.1: North American 
Competitiveness Committee •

The negotiators for the uSMCa undoubtedly had 
good intentions in drafting Chapter 26, which focuses 
on “strengthening regional economic growth, pros-
perity, and competitiveness.”344 alas, establishing a 
Committee on Competitiveness composed solely of 
government officials is the wrong way to go about it.

Government interference in economic transac-
tions invariably produces market constraints and dis-
tortions. Fill a room with government officials—even 
ones focused on promoting competitiveness—and 
chances are good that their work plan will enhance 
their power more than market power. Nor will any 
amount of goodwill overcome the fact that a com-
mittee of bureaucrats will always lack the immedi-
ate (and ever-shifting) knowledge to get things right 
across the whole of North america.

Chapter 26 is actually at war with itself. The 
new committee is directed to promote “economic 
integration,”345 which is the antithesis of competition. 
Integration may help to streamline some regulatory 
procedures affecting trade—compliance testing, in 
particular—but it would foreclose the policy compe-
tition necessary to constrain government overreach.

regulatory uniformity reduces economic free-
dom by limiting the policy options available to firms 
through relocation.

Article 26.1 (5d), (5e): North American 
Competitiveness Committee •

Chapter 26 is not entirely without merit. For exam-
ple, it does direct the new Committee on Competi-
tiveness to identify ways to modernize physical and 
digital trade- and investment-related infrastructure 
and improve the movement of goods and provision of 
services within the free trade area.346 It also calls for 
collective action to combat market-distorting prac-
tices by non-Parties that are affecting the region.347

Still, the uSMCa would be more beneficial if it 
created a committee of business owners, executives, 
and entrepreneurs directed to promote policy com-
petition among the governments of the united States, 
Mexico, and Canada.
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Chapter 27: Anticorruption

In Chapter 27 of the uSMCa, the Parties to 
the agreement

affirm their resolve to prevent and combat bribery 
and corruption in international trade and invest-
ment. recognizing the need to build integrity 
within both the public and private sectors and that 
each sector has complementary responsibilities 
in this regard, the Parties affirm their adherence 
to the united Nations Convention against Cor-
ruption, done at New york on October 31, 2003; 
the Convention on Combating Bribery of Foreign 
Public Officials in International Business Trans-
actions, with its annex, done at Paris on 17 Decem-
ber 1997; and the Inter-american Convention 
against Corruption, done at Caracas on March 29, 
1996.348

an anticorruption provision was not included in 
NaFTa, and the addition of Chapter 27 is an espe-
cially relevant and valuable addition to the uSMCa 
because, as The Heritage Foundation’s Index of Eco-
nomic Freedom reports every year,349 the rule of law in 
Mexico remains inadequately established and insti-
tutionalized. In fact, Mexico has made relatively lit-
tle progress to strengthen rule of law in the 25 years 
since Transparency International began its annual 
Corruption Perceptions Index in 1995.350

The strengthening of the rule of law in all countries 
is one of the core principles of The Heritage Foundation.
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Chapter 28: Good Regulatory Practices

regulation affects international trade in many of 
the same ways it does a domestic economy—by 

increasing costs, forestalling innovation, and hinder-
ing competition. The consequences are compounded 
for traders operating across inconsistent regulatory 
regimes. Chapter 28 of the uSMCa thus binds the 
parties to regulatory practices that “prevent, reduce, 
or eliminate unnecessary regulatory differences 
between jurisdictions to facilitate trade and promote 
economic growth, while maintaining or enhancing 
standards of public health and safety and environ-
mental protection.”351

Excessive and redundant regulation impedes 
international trade by increasing compliance costs 
for importers and exporters. The challenge for policy-
makers is to streamline compliance while maintain-
ing policy competition between countries. The provi-
sions of Chapter 28 echo the elements of regulatory 
cooperation already prescribed under other trade 
agreements and thus are duplicative. But it is prefer-
able to focus more attention on reducing regulatory 
barriers than to not focus enough.

Article 28.2: Subject Matter and General 
Provisions •

regulatory cooperation is not a new concept, hav-
ing been incorporated in the General agreement on 
Tariffs and Trade and the World Trade Organization. 
The united States and Canada in 2011 jointly estab-
lished a regulatory Cooperation Council (rCC) to 
reduce differences in regulatory requirements, com-
pliance assessment, and other related policies and 
procedures. The rCC in 2016 issued 23 new work 
plans (commitments to cooperate in specific areas 
of regulatory activity).

regulatory cooperation is warranted if it results 
in compliance flexibility and impartiality in enforce-
ment. For example, trade would be enhanced, not 
inhibited, if signatories were to grant equivalency to 
analogous health and safety standards despite differ-
ences in compliance methods. Likewise, equal access 
to rulemaking documents and regulatory guidance 
would help to ensure that all firms regardless of domi-
cile are aware of their legal obligations.

regulatory cooperation should not be confused 
with “harmonization.” regulatory uniformity reduc-
es economic freedom by foreclosing policy competi-
tion between the u.S., Mexico, and Canada (in this 

case). Harmonization also tends to raise regulatory 
standards unnecessarily and, therefore, to increase 
compliance costs, which may not be problematic 
for multinational corporations, but that disadvan-
tages small and medium-sized firms and, ultimately, 
consumers.

To put it another way, regulation may be mis-
applied as a protectionist measure, but regulatory 
autonomy is also an expression of sovereignty.

Article 28.6: Early Planning •
Each year, Parties are required to publish a list of 

regulations that are expected to be adopted or pro-
posed for adoption. This transparency will be useful 
for businesses so that they are informed of regulatory 
change that might affect them.

Article 28.7: Dedicated Website •
Parties must have a website that is free and pub-

licly available containing information about the pro-
cess and developments when a regulatory authority 
is devising a regulation. Specifically, the website must 
include information covered in article 28.9, such as:

(a) the text of the regulation along with its regu-
latory impact assessment, if any; (b) an explanation 
of the regulation, including its objectives, how the 
regulation achieves those objectives, the rationale 
for the material features of the regulation, and any 
major alternatives being considered; (c) an explana-
tion of the data, other information, and analyses the 
regulatory authority relied upon to support the regu-
lation; and (d) the name and contact information of 
an individual official from the regulatory authority 
who may be contacted concerning questions regard-
ing the regulation.352

This will streamline and reduce time expenditure 
on the information tracking process for businesses 
who need to be aware of rules that may impact them.

Article 28.9: Transparent Development 
of Regulations •

This requires the regulatory authorities of the Par-
ties to publish information about the development of 
a regulation. The text and regulatory impact assess-
ment, objectives, rationale, alternatives, and data, 
name and contact information must be published 
before the authority finalizes work on the regula-
tion.353 Canada “finalizes its work” on a regulation 
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when a regulatory authority publishes a final regula-
tion in Canada Gazette, Part II.354 Mexico “finalizes 
its work” on a regulation when a regulatory author-
ity issues the final act of general application and pub-
lishes it in the Official Gazette.355 The united States 

“finalizes its work” on a regulation when a regulatory 
authority signs a final rule and publishes it in the Fed-
eral register.356

This transparency again increases certainty for 
businesses who need such information when making 
plans for the next fiscal year.

Article 28.10: Expert Advisory Groups  —
The Parties can seek advice and recommendations 

from experts when preparing or implementing regu-
lations. an expert may not be an employee or contrac-
tor of the Party. “The function of [an expert] includes 
providing advice or recommendations, including of a 
scientific or technical nature, to a regulatory author-
ity of the Party with respect to the preparation or 
implementation of regulations.”357 additionally, the 
Parties are required to make this information pub-
licly available.

The Parties should use experts who are business 
owners, executives, and entrepreneurs who have first-
hand knowledge of how regulations impact their busi-
ness and customers. This will be the most beneficial 
in promoting trade facilitation between the united 
States, Canada, and Mexico.

Article 28.11: Regulatory Impact 
Assessment •

The “good practices” to which each of the parties 
are obligated mirror common sense practices already 
used in u.S. rulemaking,358 including the quantifica-
tion of regulatory costs. article 28.11 states that “each 
Party should encourage the use of regulatory impact 
assessments in appropriate circumstances when 
developing proposed regulations that have antici-

pated costs or impacts exceeding certain thresholds 
established by the Party.”359 More specifically, this 
article details that procedures are maintained to 
consider “the need for a proposed regulation,” “fea-
sible and appropriate regulatory and non-regulatory 
alternatives,” “benefits and costs of the selected and 
other feasible alternatives,” and “the grounds for con-
cluding that the selected alternative is preferable.”360 
article 28.11 also includes a provision on the eco-
nomic impact of regulations on small businesses.361 
These provisions received a positive rating because 
they reflect practices that are already utilized in u.S. 
rulemaking that have proven to be effective measures.

Article 28.17: Encouragement of 
Regulatory Compatibility 
and Cooperation •

This article states that Parties recognize the 
importance of cooperation and the continued dia-
logue required. Paragraph 3 states that “a broad 
range of mechanisms including those set forth in the 
WTO agreement[] exist[] to help minimize unnec-
essary regulatory differences and to facilitate trade 
or investment, while contributing to each Party’s 
ability to meet its public policy objectives.”362 Those 
mechanisms include, but are not limited to, the use 
of international standards, guides, and recommenda-
tions, the use of scientific or technical guidance doc-
uments from international collaborations, common 
display and consumer information, and coordinated 
implementation.363

regulatory cooperation is considered to be “a 
cross-border process for early review and collabora-
tion on regulations to align standards so that they are 
as similar as possible, with an emphasis on adopting 
international standards.”364 This standardization can 
be less effective in protecting the interests of citizens 
than domestic policies.
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Chapter 31: Dispute Settlement

Chapter 31365 of the uSMCa maintains the state-
to-state arbitration provisions of Chapter 20 

of NaFTa, which were used very rarely. Now that 
Canada has been excluded from NaFTa’s investor-
State dispute settlement (ISDS) mechanisms that 
were contained in Chapter 11, Canadian companies 
(especially small and medium sized enterprises) may 
be tempted to resort to uSMCa Chapter 31 to settle 
investment disputes with u.S. or Mexican companies. 
The same possibility applies to american or Mexican 
companies with regard to disputes in Canada.

at this point it is not possible to predict if Chapter 
31 of the uSMCa will function any differently in prac-
tice than Chapter 20 of NaFTa.
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Chapter 32: Exceptions and General Provisions

The contents of this chapter primarily address the 
manner by which the uSMCa should be in accor-

dance with WTO obligations and explicitly lists the 
exceptions permitted under the WTO. For the most 
part, Chapter 32 of the uSMCa is consistent with 
Chapter 21 of NaFTa.366 The two major changes that 
should be addressed are the exceptions on essential 
security and non-market free trade agreements. The 
former has major changes that modify the coverage 
and meaning of the provision, while the latter is an 
entirely new provision for this agreement.

Article 32.2: Essential Security •
In NaFTa, the article on security exceptions cited 

“national security” and adopted the general security 
exceptions found in the GaTT.367 It stated that the 
agreement should not “prevent any Party from tak-
ing any actions that it considers necessary for the 
protection of its essential security interests” relating 
to arms trafficking, actions taken “in time of war or 
other emergency in international relations,” non-pro-
liferation of nuclear weapons, and “obligations under 
the united Nations Charter for the maintenance of 
international peace and security.”368

article 32.2 of the uSMCa modified this exception 
category to “essential security” and removed all refer-
ences to specific security-related activities that would 
qualify under the term.369 This move could allow the 
united States to continue to use broad interpreta-
tions of its security interests as it did in the case of 
tariffs on steel and aluminum under Section 232. The 
Trump administration has already cited “economic 
security” as a primary concern and this broad lan-
guage could allow that to be expanded to other top-
ics that have nothing to do with the four categories of 
national security listed in NaFTa.370

Article 32.10: Non-Market Country FTA •
This article is new to the uSMCa and requires a 

Party of the agreement to notify the remaining Par-
ties “of its intention to commence free trade agree-
ment negotiations with a non-market country.”371 a 
country is “determined to be a non-market econ-
omy for the purposes of its trade remedy laws and 
is a country with which no Party has a free trade 
agreement.”372 article 32.10 also requires the Party 
seeking the agreement to allow the remaining parties 
to review the potential agreement with a non-market 
economy. under this provision, should a Party enter 
into an FTa with a non-market economy, the remain-
ing Parties are allowed to terminate the uSMCa and 
replace it with a bilateral agreement.373

This provision is problematic in many respects, as 
it not only allows for a country like the united States 
to prevent Canada or Mexico from seeking a trade 
agreement with a country such as China, but it also 
allows for a pseudo-termination of the uSMCa. arti-
cle 32.10 also makes very clear that the u.S. has no 
intention of resolving its current trade dispute with 
China through efforts that would further liberalize 
trade. a trade agreement should not prevent the Party 
countries from advancing efforts to liberalize with 
trade, especially with countries which have so much 
to do in terms of lower trade barriers. additionally, a 
primary strength of NaFTa was its creation of North 
america as one of the largest free trade areas in the 
world. The use of this provision would eliminate that 
crucial benefit.
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Chapter 33: Macroeconomic Policies and Exchange Rate Matters

Chapter 33 addresses foreig n excha nge 
intervention,374 commonly called “currency 

manipulation.” First, it outlines some general ano-
dyne provisions about the importance of strong and 
stable economies and market-determined exchange 
rates. It then states that the Parties should refrain 
from “competitive devaluation,” and if one does inter-
vene in the foreign exchange market of another Party, 
then they must inform that Party promptly. This spe-
cifically excludes actions by central banks carrying 
out their usual domestic functions.

The Chapter also lays out several reporting 
requirements. any interventions in the foreign 
exchange market must be publicly disclosed within 
seven days after the end of each month. The other 
reporting requirements are currently satisfied by the 
Parties generally. The Chapter provides for a special 
Macroeconomic Committee to interpret and amend 
the Chapter, and both Committee and Chapter are 
protected from the uSMCa Free Trade Commis-
sion. Formal disputes can only be made regarding 
the reporting requirements.

Article 33.4: Exchange Rate Practices  —
The Chapter defines “competitive devaluation” 

as “actions undertaken by an exchange rate author-
ity of a Party for the purpose of preventing effec-
tive balance of payments adjustment or gaining an 
unfair competitive advantage in trade over another 
Party.” The phrases “prevent effective balance of pay-
ments adjustment” and “gain an unfair competitive 
advantage” are direct quotes from the IMF articles 
of agreement IV.1.iii,375 to which the Parties have 
already agreed and, in fact, affirm in this Chapter.

It is uncertain what these phrases mean exactly 
and how they would be adjudicated. The IMF has 
expounded on “gain[ing] an unfair competitive 

advantage” in its Public Information Notice 07/69.376 
The Chapter provides a framework for consultations 
between Parties regarding issues of Exchange rate 
Practices. If such a consultation is unsatisfactory, 
then the Parties may request the IMF to examine 
the issue.

Since all three Parties have floating exchange rates 
for their currencies, the restrictions in this chapter 
are unlikely to impact the parties or result in disputes. 
It would seem they are included only to establish a 
precedent for future trade agreements made between 
the united States and other nations.

Article 33.5: Transparency 
and Reporting •

The Chapter states that the Parties shall month-
ly disclose to the public information regarding for-
eign exchange reserves and their interventions in 
the foreign exchange markets. On a quarterly basis, 
they must disclose balance of payment information: 
exports, imports, and capital flows. additionally, each 
Party must permit the IMF to publicly disclose their 
IMF article IV Staff reports377 and “confirmation of 
the Party’s participation in the IMF’s [Currency Com-
position of Foreign Exchange reserves] database.”378

The three Parties each currently adhere to these 
reporting requirements, except for publishing their 
monthly interventions on the foreign exchange mar-
kets. These (and only these) obligations are enforce-
able through article 33.8, which provides for formal 
dispute settlement.

Transparency generally enhances the ability of 
agents in a free market to conduct business efficient-
ly. By increasing the information available to market 
participants, they are able to better optimize behav-
ior. additionally, they will face fewer costs associated 
with accounting for uncertainty.
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Chapter 34: Final Provisions

Chapter 34 of the uSMCa is mostly consistent 
with the final provisions found in Chapter 22 of 

NaFTa.379 This chapter primarily address the pro-
cesses for changing, withdrawing from, and review-
ing the uSMCa. an article was added to address the 
course of action that should be taken should agree-
ments at the WTO be amended.380 another article 
was added imposing a complicated sunset process for 
the agreement.381 a provision in NaFTa that guided 
parties should another country wish to join was not 
included in the uSMCa.382

Article 34.3: Amendments •
Chapter 34 allows for the uSMCa to be amend-

ed should all Parties agree to do so in writing. The 
amendments shall take effect 60 days after each 
Party makes the necessary changes in their domestic 
laws to implement the amendment.383 The ability to 
amend or update a trade agreement is important and 
this article will ensure that the uSMCa can remain 
equipped to address new trade policy issues.

Article 34.4: Amendment of 
the WTO Agreement  —

NaFTa did not have a provision for how the Party 
countries were to address WTO reforms that could 
impact the operation of the agreement. The uSMCa 
adds a provision instructing the Parties to “consult on 
whether to amend” in this circumstance.384 While it is 
beneficial to have this provision included in Chapter 
34, it would be better to require the agreement to be 
amended should the uSMCa be in conflict with the 
WTO following any reforms.

Article 34.5: Entry into Force •
The uSMCa was signed at the end of November 

and now awaits approval by the legislative bodies of 
each party. Following this ratification, each Party is 
instructed to inform the other parties of its ratifica-
tion. Once all parties have done this, the agreement 
will enter into force after 60 days have passed.385

Article 34.6: Withdrawal •
It is common for a trade agreement to include a 

provision addressing withdrawal. However, instruc-
tions are not provided for how that process should 
occur and through which bodies it should be under-
taken. The ratification process must take place 

through legislative procedures. The withdrawal pro-
cess in Chapter 34 only requires a party to “[provide] 
written notice of withdrawal … [and] withdrawal shall 
take effect six months after a Party provides written 
notice.”386 To prevent further ambiguity regarding 
this process, article 34.6 should specify in greater 
detail the process for withdrawal, including that the 
respective legislative bodies must act for a withdrawal 
to take place.

Article 34.7: Review and 
Term Extension •

Chapter 34 includes provisions which go beyond 
those typically addressing withdrawal or modification 
of a free trade agreement as it applies a 16-year term 
to the uSMCa.387 article 34.7 details a review and 
termination process requiring the Parties to “meet 
to conduct a ‘joint review’ of the agreement” by the 
sixth year and “each Party shall confirm, in writing, 
through its head of government, if it wishes to extend 
the term of the agreement.”388 Should the Parties con-
firm extension, the uSMCa term would be extended 
for an additional 16 years, totaling 22 years at this 
point. The review process would have to occur again 
in six years and the agreement could then be extended 
for another 16 years, and so on and so forth.389

Should any Party during the review process 
refrain from confirming the extension, the Parties 
are instructed to meet annually for the remaining 10 
years of the term of the agreement. During that time, 
the Parties are able to agree on a new 16-year exten-
sion per the confirmation process detailed above. If 
a new extension is not made and the term is allowed 
to expire, the agreement would end.390

The uSMCa already contains mechanisms for the 
Party countries to seek changes to the agreement in 
article 34.3.391 This was also the case under NaFTa, 
but that agreement also required annual meetings 
of the Committee on Trade in Goods.392 any provi-
sion providing a potential sunset is not only unneces-
sary, but could distort trade between the Parties. One 
of the primary strengths of any trade agreement is 
its ability to create market certainty for businesses, 
allowing them to make informed decisions on pur-
chasing, prices, hiring, and future investment. any 
potential disruptions to that certainty could cause 
complications when businesses are planning for 
the future.
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